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HUTCHINS LEGAL INC.
AVOCATS-BARRISTERS & SOLICITORS

204 RUE DU SAINT-SACREMENT 400-601 WEST BROADWAY
BUREAU 300 VANCOUVER, B.C.
MONTREAL, QUEBEC CANADA V5Z4C2
CANADA H2Y |W8 TEL.: 604-871-4327

TEL.: 514-849-2403 FAX:604-871-4336
FAX:514-849-4907 TOLL FREE: 1-877-849-2403

WWW.HUTCHINSLEGAL.CA

December 5, 2012

WITHOUT PREJUDICE

Terry Abel

Executive Manager

Oil Sands and Coal Branch

Alberta Energy Resources Conservation Board
Suite 1000, 250 — 5 Street SW

Calgary, Alberta T2P OR4

Re: Duty to consult the Foothills Ojibway First Nation with respect to the Coal Valley
Resources Inc. Robb Trend Project & Coalspur Mines Ltd. Vista Coal Project

Dear Mr. Abel,

We act as legal counsel for the Foothills Ojibway First Nation (FOFN), previously referred to as
the Foothills Ojibway Society. This letter is in response to CEAA President Elaine Feldman’s
correspondence of April 13, 2012, replying to our March 7, 2012 letter sent to a number of
Federal and Provincial Government departments. Both letters are included at TAB 1 for your
convenience. We were compelled to write in March in order to alert you to the negative impacts
Coal Valley Resources Inc. (CVRI) mining projects are having on FOFN’s traditional territory.

Specifically, the construction and operation of its Mercoal West, Yellowhead Tower, and Obed
Mountain coalmines have caused great damage to the FOFN’s traditional territory and
consequently to their sacred sites. The proposed Robb Trend Project is threatening to do the
same, should it be approved. We also expressed concern regarding Coalspur Mines Ltd.’s
proposed Vista Coal Project as it is similarly located in their territory. We assert that in both
cases the Government(s) must consult and accommodate the FOFN.

Ms. Feldman’s April letter requested that specific information be provided to assist the
Government of Canada in determining whether or not there is in fact a duty to consult and
accommodate the FOFN. We determined that the Alberta Government would also benefit from
this information and therefore we are also submitting our response to you. In particular, Ms.
Feldman requested that we provide:
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A map of the traditional territory of the FOFN;

* An identification of communities that FOFN members consider their permanent
residence;

* A history of FOFN and how they came to settle in the current area; and

* A description of asserted Aboriginal rights potentially impacted by the proposed project.

Given the long history the Federal and Alberta Governments have with FOFN, we are both
surprised and alarmed by this request. The Crown cannot be ignorant of the FOFN as there has
been an enduring campaign to educate both levels of government about this group for decades. It
is clear, however, that since their refusal to adhere to Treaty 6, the Governments have turned a

blind eye to this group.

Below we answer each of the questions posed in the hopes that the information will settle the
question of the need to consult and accommodate the FOFN on their traditional territory once
and for all. Note that we are sending this letter to both levels of government in order for this
information to be appropriately registered. The status quo of needing to prove the existence of a
duty every time a resource project is proposed is an unreasonable, unjust, financially onerous,
and needlessly time consuming task. These demands are particularly egregious in light of the
limited means of FOFN who do not benefit from a single Aboriginal Government funding

scheme,

Given the important human, cultural, spiritual, and environmental questions at issue, we remain
optimistic that the Government will find a way to overcome the inevitable bureaucratic hurdles
that result from the FOFN being non-status, and non-treaty. These are Aboriginal peoples as
recognized by s. 91(24) of the Constitution Act, 1867 and s. 35 of the Constitution Act, 1982 and
their rights must be respected accordingly. It is unfathomable that because the FOFN resisted
conforming to the colonizers’ culture, resisted sending their children to residential school, and
lived traditionally as long as physically possible, that they are somehow considered “less
Aboriginal” and less entitled to being consulted than other registered First Nations. Anyone who
meets this group would be struck by the absurdity of the situation.

The need to vigilantly work to protect the FOFN’s traditional sites and way of life has and
continues to require constant attention and could easily employ several persons full-time. In the
past two decades alone they have dealt with:

Luscar Sterco, now Sherritt International;

Suncor Energy;

Hinton Wood Products a division of West Fraser Mills Ltd.;
Coalspur Mines;

Petro Canada Oil and Gas;
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e Cougar Rock Development;
e (Cardinal River Coals; and
e Kinder Morgan.

With every new project comes the uphill battle of trying to convince the Government and
industry they must be consulted. In fact, not only does the Alberta Government fail to respect
this duty, but it has worked to undermine their efforts by adopting the policy that the FOFN
should not be consulted. This is because engaging in “consultation efforts with non-status
Aboriginal groups within the Province of Alberta [including FOFN] has the potential to create an
expectation amongst these communities” and could “complicated future regulatory hearings
and/or other government-led initiatives in their respective communities”. Alberta Justice has
woefully misunderstood Canadian law on the matter of Aboriginal consultation requirements.

Briefing Note for the Deputy Ministers’ Committee on Aboriginal Consultation: Alberta’s
Position on Non-Status Communities, Nov. 17, 2010, at TAB 2.

To have come to this conclusion with regard to an identifiable group of Aboriginal peoples is
unconstitutional. Mercifully not all governmental agencies have refused to acknowledge the
FOFN’s right to be consulted. The National Energy Board, for example, required Kinder Morgan
to take seriously the FOFN’s claims, resulting in a positive working relationship between the
company and the FOFN.

National Energy Board Letters, Mar. 7, 2008 & Aug. 22, 2008, at TAB 3.

The FOFN have worked hard to remain outside of the Canadian Aboriginal policy framework
over the past century in order to preserve their culture, language, teachings, and religious
practices. Given the Federal Government’s recent apology for the forced residential school
attendance and the catastrophic effects this policy had on Aboriginal peoples, the Government
should respect the FOFN’s foresight. Instead, they have been both ignored and punished for

refusing to conform.

See for example Gordon Aalborg, “Indians Spurn White Ways”, The Edmonton Journal (circa
1960s) & Eric Denhoff, The Edmonton Journal (June 15, 1978), at TAB 4.

Over the course of the 20™ Century, it has become increasingly difficult for the FOFN to exercise
their traditional lifestyle due to settler encroachment and industrial development on their
traditional territory. As a non-treaty, non-status Aboriginal people, both the Provincial and
Federal Governments seem incapable of taking seriously their rights and ensuring that they be
consulted and accommodated with regard to their traditional territory. As such, the FOFN have
decided that they may have no other option but to enter the system to gain formal recognition.
This has been a slow and frustrating process, starting with FOFN members having to go to great
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lengths to be granted Canadian birth certificates in 2006. This involved undertaking a
genealogical study with the Government of Alberta. The First Nation is currently considering its
options regarding whether to pursue Band status under the Indian Act.

1. Map of traditional territory of the FOFN

A map of the traditional territory is included at TAB 5. The legend on the map explains the
movement of the FOFN throughout the province. Below is a table providing additional
information, including the dates and locations of important settlements as well as events of
interest associated with certain settlements. It should be noted that the five original families
whose descendants make up the FOFN, namely the O’Chiese, Whitford, Beaverbone, Big John,
and Little John families, would sometimes go their separate ways for a variety of reasons.

Historically, teepee and small cabin villages were established by FOFN in locations where
hunting and food gathering activities were most easily supported. In the 1800s and 1900s, in
addition to locations being chosen for harvesting activities, additional factors had to be taken into
consideration. Firstly, they were greatly preoccupied with keeping their children hidden from the
Indian Agents to avoid the forced attendance of residential schools. Secondly, they were
preoccupied with maintaining the secrecy of the spiritual ceremony sites as a result of their being
outlawed. Thirdly, they were forced to move as a result of settler encroachment. On average, the
FOFNs would remain at the village site for between two and ten years.

Letter to Inspector of Indian Agencies C. Schmidt from Henry Stelfox (May 14, 1941); see also
Letter to Minister of Lands and Mines, N.E. Tanner from Henry Stelfox (Oct. 29, 1948); Letter
to Minister of Lands and Mines, N.E. Tanner from Henry Stelfox (Nov. 11, 1948) at TAB 6.

# on | Date of | Chief Location of settlements & Events of Interest

Map | Settlement

1 Mid-1800s | Hakemasin | Jasper area

2 1900s Jim Medicine Hat & Cyprus Hills
O’Chiese

3 1908 Jim Future Chief Peter O’Chiese born in Waterton area
O’Chiese

4 1920 Jim Medicine Lake (47 miles north of Rocky Mountain House)
O’Chiese

5 Mid-1920s | Jim Red Deer
O’Chiese

6 1927 Jim Rocky Mountain House Prairie Creek area
O’Chiese

7 1928 Jim Ram Falls
O’Chiese

8 1930 Jim Chief O’Chiese in Edmonton helping his sick brother Laboutac
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O’Chiese
9 1931 Jim Baptiste & Nordegg Rivers,
O’Chiese Chief O’Chiese dies and is buried near Nordegg River
10
11 1932-51 John Rocky Mountain House area,
O’Chiese 1951 living on O’Chiese Reserve but forcibly removed by RCMP on
Christmas eve as O’Chiese & followers refused to sign on to treaty
12 1952-3 John Wolf Lake to Blackstone Gap, Southesk Lake then to Pembina Forks
O’Chiese then northwest to Malboro, then back to Pembina Forks;
Whitford family stay in Pembina;
Chief John O’Chiese dies and is buried near Pembina Forks
13 1950s Peter Families agreed to separate into three groups near Malboro under the
O’Chiese leadership of Chief O’Chiese, and headmen Little John and Big John,
in order to ensure the sacred bundles were not all in one area — travel
variously through Wabuman, Sangudo, Whitecourt, Swan Hills,
Little Smoky, Wolf Lake, Wolf Creek area
14 1953 Peter Future Chief Jim O’Chiese born at Pembina Forks
O’Chiese
15 1960s Peter Jasper area and Buffalo Prairie, although forbidden from practicing
O’Chiese their spiritual ceremonies in the park;
Band member graves dug up in Rocky Mountain House National
historic Site and transported to University of Alberta, family
members afraid to protest disturbance until 2007 at which point re-
interred
16 1970s Peter Families reunited at Little Berland River (see TAB 7),
O’Chiese left after unknown parties burnt & bulldozed village
17 1980s Peter Entrance and Niton Junction
O’Chiese
18 1990s Jimmy Pembina and Brazeau, then Entrance and Hinton
O’Chiese
19 1970-90s Jimmy After village destroyed on Little Berland, the five families settled
O’Chiese permanently in Entrance, Hinton, Robb, Edson, and Jasper National

Park.

. Identification of communities that FOFN members consider their permanent
residence

There are just over 270 declared members of the FOFN. They are descendants of the five
original Ojibway families mentioned above. These families have close ties that date back several
hundred years. Jimmy O’Chiese has been their hereditary chief since 1994, taking over from his
father Peter O’Chiese. The picture included at TAB 7 is an image of their last communal
traditional settlement at Little Berland River in the 1970s. When it was burnt down and
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bulldozed by an unknown party, the families scattered. Since then, they have remained in and
around Entance, Hinton, Whitecourt, and Calgary.

3. History of FOFN and how came to settle in current area

The history of the FOFN is one that is relatively well documented, partly because their oral
histories are alive and well, and partly because a settler, and former Indian Agent near Rocky
Mountain House, named Henry Stelfox wrote extensively about the group. Over the past century,
the FOFN have been called variously the “John O’Chase Band”, the “John O’Chiese Band”, the
“Non-Treaty Chippewa”, and the “Whitecourt Non-Treaty Chippewa”. As a result of the
Canadian Government’s creation of the “O’Chiese Band” in the 1950s—an obvious misnomer
given that Chief O’Chiese and his followers refused to sign treaty-they now call themselves the
Foothills Ojibway.

Approximately five centuries ago, forty families who were predominantly Ojibway as well as
some Cree left the eastern region of what is now Canada in search of a new home. Their
motivation in leaving was to protect sacred teachings and their way of life in response to the fact
that Jesuit priests had arrived in the area with the intent to convert the Aboriginal peoples.

The Ojibway travelled west, moving between Canada and the United States before settling in
Alberta around the beginning of the 17 century. Their oral histories explain that the families
moved along two separate routes around the Great Lakes. One route went through Minnesota,
Wisconsin, and into Montana where some families settled permanently. The other route taken
was through Ontario, Manitoba, and Saskatchewan arriving at Manitou Lake (Onion Lake,
Saskatchewan). There again they divided into two groups, one heading north and the other south
(refer to the map at TAB 5 for visual reference).

For generations thereafter, the group led a semi-nomadic existence throughout a large territory in
and near the eastern slopes of the Rocky Mountains (“Eastern Slopes™). They continued to live in
accordance with traditional Ojibway teachings, resulting in the maintenance of a close
connection to the land throughout the Eastern Slopes.

In the early-to-mid 1900s, there was an elaborate and lengthy attempt by the Crown to have the
FOFN adhere to Treaty 6. As stated by R.A. Hoey, Superintendant of Welfare and Training, “It
seems apparent that the problem confronting us with these non-treaty Indians will not diminish;
in fact, their [sic] increasing in population and their tendency to move about indicates that sooner
or later some definite action will require to be taken”.

Letter to C.P. Schmidt, Inspector of Indian Agencies from R.A. Hoey, (Oct. 7, 1940); see also
Letter to J.L. Grew, Sur Supervisor, from C.P. Schmidt (Dec.21, 1942), at TAB 8.

Despite his apparent dislike and frustration with the “pagan fanatic” Chief O’Chiese,
Superintendent D.J. Allan recognized that “all Indians recognizing John O’Chiese’s leadership
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should be constituted an Indian Band under the Treaty”. The Department of Citizenship and
Immigration, Indian Affairs Branch, was well aware that the O’Chiese band (i.e., FOFN) did not
look favourably upon the proposition of adhering to Treaty 6. It was clear that the Government
would face great difficulty in getting the majority of the band’s leadership on board-a necessary
condition for the treaty signature to be valid. Allan expressed hope that the minor chiefs, or
headmen, Big John and Little John could be persuaded to agree to sign on to tip the balance.
They did not.

Superintendent D.J. Allan, “Memorandum Re: John O’Chiese Band, Rocky Mountain House”
(March 21, 1950), at TAB 9.

Even when it became clear that this community would not sign, the Crown set aside some land,
convinced that they would eventually capitulate. A large faction of the Cree adhered to Treaty 6
in 1944, forming the Sunchild Band. A few of the Ojibway formed the O’Chiese Band and
adhered to Treaty 6 in 1952. The fact that the community’s leader, Chief John O’Chiese, and the
two headmen, namely Big John and Little John, refused to sign did not dissuade the Crown from
accepting surrender on behalf of the band. Nor did it dissuade the Crown from drafting the
Adhesion to Treaty to read that “we the undersigned Chiefs and Headmen hereby for ourselves
and the Indians whom we represent, in consideration of the provisions of the said treaty being
extended to us and the Indians whom we present, cede, transfer, surrender and relinquish to His
Majesty the King”. As the true chief and headmen refused to sign, the Commissioners had other
members of the band sign, namely Joe Strawberry, Andrew Strawberry and James Daychief, who
were appointed as community leaders by the Commissioners.

Adhesion to Treaty 6 (1950), O’Chiese First Nation, available online at:
http.//www.ochiese.ca/History/Adhesions-to-Treaty-6-(1950)/, at TAB 10.

Chief John O’Chiese’s refusal to sign Treaty was based on his distrust of the Crown’s intentions
and the undesirable muskeg land being offered to them. When he died in 1953, the leadership
passed to his son Chief Peter O’Chiese who similarly refused.

4. Description of asserted Aboriginal rights potentially impacted by the proposed
project

The Eastern Slopes fall within territory that is deemed to have been surrendered pursuant to
Treaties 6 and 8. The Foothills Ojibway, however, have never surrendered nor conditioned any
of their constitutional interests. As such, their Aboriginal title and rights remain intact. In the
words of Chief Peter O’Chiese who was concerned about mining developments on their
traditional land: “Mr. Prime Minister, our people never gave up this land. It is still our traditional
territory. What are you going to do about my worry about what your people are doing on our
land?”

Letter by Chief Peter O’Chiese to P.M. Jean Chrétien (Jan. 10, 1996), at TAB 11.
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The community has a vast network of sacred sites throughout the Eastern Slopes of the Rocky
Mountains. More than 800 traditional land-use sites in and near the Eastern Slopes have been
catalogued as a result of the Aboriginal Involvement Program with the Foothills Model Forest, a
member of the Canadian Model Forest Network. The Program has resulted in the cataloguing of
various family gravesites found in Nose Hill Park, and near Red Deer, Waterton, Cadomin, Little
Berland River, Hinton, Robb, and Rocky Mountain House. Other sites have also been identified,
such as fasting and other ceremonial sites, the O’Chiese Law Lodge sites, archeological sites,
cultural and medicinal vegetation sites.

Despite these many efforts, the Canadian and Alberta Governments have taken the disingenuous
position that the FOFN’s interests in their traditional lands were surrendered. As a result, these
sites continue to be devastated on a large scale in the absence of proper consultation and
accommodation. These natural resource extraction projects, which are seemingly never ending,
are threatening the FOFN’s way of life, culture, language, and religion.

In response to this letter, we request that the FOFN’s traditional territory as presented on the map
at TAB 5 is entered into the relevant Governmental registries, including in particular the
Aboriginal and Treaty Rights Information System (ATRIS). This will ensure that both Federal
and Provincial Government departments will be aware of the existence of the duty to consult and
accommodate the FOFN on their traditional territory.

In addition to this action, which will serve to prevent future oversights and injustices, we also
request that consultation and accommodation be undertaken with regard to the two proposed
projects mentioned at the beginning of this letter, namely Coal Valley Resources Inc.’s proposed
Robb Trend project and Coalspur Mines’ proposed Vista Coal project. To date there has been a
complete failure by the Crown to respect their obligations towards the FOFN with respect to
these applications.

We trust that this information contained in this letter will assist CEAA, along with other Federal
and Provincial Government departments, in understanding their constitutional obligations
towards this Aboriginal group. Their history, like so many others in this country, is a difficult
one of displacement and oppression. It is time to redress this situation.

Regards, 7

<original signed by>

Kathryn Tucker
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cc.
Chief Jim O’Chiese, Foothills Ojibway

Keith Shepherd, Consultant, Foothills Ojibway

Elaine Feldman, President, CEAA

Michael Wernick, Deputy Minister, AAND Canada

Dana Woodworth, Deputy Minister, ESRD Alberta

Bill Werry, Deputy Minister, Aboriginal Relations Alberta
Sean Carriere, Project Manager, CEAA
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ANR 13 2012

Mr. Peter W. Hutchins

Hutchins Legal Inc.

204 du Saint-Sacrement Street, Suite 300
Montreal, Quebec

- H2Y 1W8

Dear Mr. Hutchins:

On behalf of my colleagues, Ms. Yaprak Baltacioglu, Deputy
Minister of Transport, Ms. Claire Dansereau, Deputy Minister of Fisheries and
Oceans and Mr. Serge Dupont, Deputy Minister of Natural Resources, | would
like to thank you for your letter of March 7, 2012, concerning the environmental
assessment (EA) of the proposed Coal Valley Resources Inc. Robb Trend
Project (the Project).

A federal screening level EA of the proposed project is required
under the Canadian Environmental Assessment Act (the Act), as Fisheries and
Oceans Canada, Transport Canada and Natural Resources Canada may have
regulatory and statutory responsibilities in relation to the proposed project and
subsequently are responsible authorities pursuant to the Act. The Canadian
Environmental Assessment Agency (the Agency) is coordinating the EA process
on behalf of the Govemment of Canada with the Province of Alberta, as per the
Canada-Alberta Agreement on Environmental Assessment Cooperation.

The Govemment of Canada takes a ‘whole of government’
approach to Aboriginal consultation for major resource projects to ensure that

=

potentially affected Aboriginal groups are consulted when it contemplates actions
that may adversely impact potential or established Aboriginal or Treaty rights and
interests. ' '
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204 RUE DU SAINT-SACREMENT 400-601 WEST BROADWAY
BUREAU 300 VANCOUVER, B.C.
MONTREAL, QUEBEC CANADA V5Z 4C2
CANADA H2Y 1W8 TEL.: 604-871-4327
TEL.: 514-849-2403 FAX: 604-871-4336
FAX: 514-849-4907 TOLL FREE: 1-877-849-2403
WWW.HUTCHINSLEGAL.CA
March 7, 2012

WITHOUT PREJUDICE

Elaine Feldman

President

Canadian Environmental Assessment Agency
Place Bell Canada 160 Elgin Street, 22nd Floor
Ottawa, Ontario K1A 0H3

Canada

Dear Ms. Feldman,

We act as legal counsel for the Foothills Ojibway community, whose traditional territory
is located on the eastern slopes of the foothills of Alberta, including in the vicinity of
Hinton, Alberta, both within and outside Jasper National Park. The Foothills Ojibway
have retained their Aboriginal attachment and rights to their traditional territory. They are
the descendants of Ojibway who refused to take treaty with the Crown in the 19" century
and continue to refuse any arrangement that might be interpreted as a surrender of their

rights.

We are contacting you regarding the negative impacts to the community’s traditional
territory caused by Coal Valley Resources Inc. (CVRI) in the construction and operation
of its Mercoal West, Yellowhead Tower, and Obed Mountain coal mines, as well as
possible negative impacts by the planned Robb Trend Project or other future projects, and
their implications for the Honour of Crown.

The Crown had and continues to have a constitutional duty to meaningfully consult and
accommodate the Foothills Ojibway indeed to cooperate, directly or through the
company, with the First Nation with respect to its approval of decisions that affect this
First Nation’s traditional territory in its physical, cultural and spiritual aspects.

With regards to the Obed Mountain, Mercoal West and Yellowhead Tower mines that
have already been constructed, CVRI failed to avoid any destruction of the sacred and
archaeological sites that would have otherwise been identified by Chief James O’Chiese
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March 7, 2012
Page 3

There is potentially already reason for concern that the rights and interests of the
Foothills Ojibway are not fully being taken into consideration as the regulatory process
unfolds. For instance, in the document “Robb Trend Project - Summary Table and Map”,
published on the Alberta Environment and Water website, and enclosed here, one finds a
statement that the Robb Trend project has “received sign off from all key aboriginal
groups for most of the Robb Trend Area” (our emphasis). However, the Foothills
Ojibway have not “signed off” on the project and all aboriginal groups are key. This
statement is likely to mislead the reader into believing that the “Aboriginal question” has
been satisfactorily put to rest. The inaccuracy and misleading character of such
statements demonstrate the importance of regulatory vigilance in these matters. Impacts
on the spiritual and physical wellbeing of First Nations are not peripheral issues; rather
they engage the Chief Justice’s “core precept”.

In addition, the Foothills Ojibway are concerned by the possibility that CVRI may be
permitted to avoid having to submit an integrated application for the Robb Trend Project.
If CVRI is simply allowed to first submit its broad positive affirmations under the
EIS/EIA and then to later submit the technical specifications, it will be more difficult to
maintain proper regulatory surveillance of potential discrepancies between CVRI’s broad
affirmations and the more technical features of the Robb Trend project.

For the above reasons, to ensure a faithful representation of the Nation’s position and to
ensure the utmost protection of the Nation’s rights and interests in its traditional territory,
the Foothills Ojibway are providing notice of their intent to fully engage in all the
regulatory approval processes required of the Robb Trend Project and the Vista Coal
Project including, but not limited to, those processes established by the Canadian
Environmental Assessment Act, and Alberta’s Environmental Protection and
Enhancement Act (EPEA), Water Act, and Energy Resources Conservation Act, all
regulations established under these acts, and any other relevant acts or regulations.

For the moment, the Foothills Ojibway expect:

- that a close regulatory surveillance will be kept by the CEA Agency on CVRI and
Coalspur;
- to be permitted to make representations to the CEA Agency, including providing

comments on CVRI’s draft EIS/EIA and technical information, as well as to
continue to report on the usefulness of the discussions with CVRI with similar

conditions applying in the case of Coalspur;
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March 7, 2012
Page 5

Corrine Kristensen, Acting Team Leader, Environmental Assessment, Environmental
Assessment Group, Environment and Water

Terry Abel, Executive Manager. Oil Sands and Coal Branch, Alberta Energy Resources
Conservation Board

Shauna Sigurdson, Regional Director, Alberta & NWT Regional Office, Canadian
Environmental Assessment Agency

Sean Carriere, Project Manager, Canadian Environmental Assessment Agency
Stephen Bodley, Director, Coal Valley Resources Inc.

Dean R. Chambers, Director, Coal Valley Resources Inc.

David V. Pathe, Director, Coal Valley Resources Inc.

Mark Plamondon, Director, Coal Valley Resources Inc.

Dave Rutland, General Manager, Coal Valley Mine, Coal Valley Resources Inc.
Les Lafleur, Engineering Manager, Coal Valley Resources Inc.

Colin Steyn, Chairman, Board of Directors, Coalspur Ltd.

Eugene Wusaty, Managing Director and CEQ, Coalspur Ltd.

Dermot Lane, Vice President, Development, Coalspur Ltd.
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tam vawsu ¢lalms is anerous and time congiting: Anidsu

relatimtowhatpmﬁpﬁons.ifany. wou!dbeaﬂoMedtO_'__.',,lf_'_.'__ | groups: with
outsianding rights:and title clafins prior-fo those claims being. proven In. court o
dealtwit vough e Bt Coima Trealy Commiseio prcass. Wt

®R.v. Spomg{iwl% C.R, 1076, Halds Nebon'v. Briish Colimbla, moq 3 s;cn.w. rm%wm

RvS
? Haide

.[2004) '8.C.R, 650 and Mikdsew Gree First Nal
Naﬁ'mv %hcdmhmdemﬂwrWMMMV Btflsha\'wuﬂasupm
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teceipt of such comespondence; it

-9.

it|should be. forwarded by reglstered mall.- We

previously provided-a dréft fetter I‘or your review and. comnent that sought to

diplomatically convey Albeita’s pos
of reference (thhmentﬂL

fon 1o the NNC. . I attach a copy for your easa

w&gld your have any qitestions, or 1Ws._h to discuss this matler, please feel free to
ms i

<original signed by>

hpnidd 6. Rothivell
Bajrister-and Solicitor

TGRite:

—~——- - e



mckeagep
Typewritten Text
<original signed by>


- Il O R @

= mm == B3

| E—

—
| S——

—
|© J

| I L

| e |
L J

Tunae 1 LVVVY FEAR'ATRNL] nLw/ VIRL NU. 264 P- 2

|

National Energy Office national
Board de Pénergie
!
FileOF-Fac-0il-T099-2006-01 02 §
7 March 2008 {
1
Mr. Ian Anderson Mr, Peter W. Hutchins '
President Hutchins Caron & Associés
Kinder Morgan Canada Inc. 485 MoGill, suite 700
Suite 2700, 300 - 5w Avenue SW Montréal, Qusbec H2Y 2H4 !
Calgary, AB T2P 5J2 Pacsimile 514-849-4907

Facsimile 403-514-6401

Dear Messts, Anderson and Hutchins: - , g
Complaint of the Poothills Ojibway Re Construction of the TMX, Anch‘r Loop
Project being constructed by Kinder Morgan Canada XMcC).

On 25 February 2008, the Foothills Ojibway informed the National Energy Board through their
counsel aboyt damage to soveral of their sacred and archasological sites, which say was
caused by KMC in the construction of the TMX Anchor Loop Project and requested specific
relief from the Board. !

On 14 February 2008, the Board ziithorized Dr. John S, Biilger to meet with KMG gnd report to
the Board on aspects of safety and pipeline integrity duting Project construction. |
The'Board has expanded Dr: Bulger’s authorization to include; ;

A -

» KMC’s approach to protection of the environment and cultural and heritugcimsoumcs
during Projeoct construction; and |

* reporting and making recommendations to the Board on the relief requested by the
Foothills Ojibway' and on any decision or order of the Board to be made on the matter.

Yoursitrulv. A 2

<original signed by>

L Claudine Dutil-Berry” /

}
I
|
Secretary of the Board ;
!
i

- Telephone/Téléphoarie ; (403) 202-4800

. gfgﬁ’mgﬁ‘s o chimﬂe/Télecopl%r‘i((m) 2925505
) hup: .neb-one.ge.ca

444, Septizme Avanue S.-0, Can (H- Talephone/Taléphonb 1 1-800-890-1265
Calgary (Albatta) T2P 0X8 a. Fanslmile/TélécopiaT : 1-877.288-8803

Reguy MAR-07-08 17:07 De- 4032925502 A~ HUTCHINS CARON & ASS  Page 02 .
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2.

Dr. Bulger is authorized to conduct meetings between the Board and the Parties.
Dr. Bulger has all the powers of the Board for the purpose of taking evidence and am!quiring the

neoessary information for the purpose of making the report and possible reconumendations to the
Board. '

NATIONAL ENERGY BOARD
<original signed by>

( Claudine Duni-erry  /
Secretary of the Board !

A0-1-M0-04-2008

Ragu VAR-07-08 17:07 De= 4032028503 A- HUTCHINS CAROMN & ASS  Page 04
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Office natlonal

National Energy Offles
e Pénergie

Board

File OF-Fac-0il-T099-2006-0.. 02
22 August 2008

M. Ian Anderson

Prosident - . -

Kinder Morgan Canada Inc.

Suite 2700, 300 5" Avenue S
_ Calgary, AB, T2P 5)2

Pacsimile: 403-514-6401

Dear Mr. Anderson:

" Trans Mountaix Pipelime Ine, (TMPY)
TMX Anchor Loop P nject 0C-49

The Natiomal Eqergy Board authorized Dr. John Bulger to report to the:Board o; among other
things, “the complaintsimads birthe Pootlills Ojibway First Nation regarding alleged destruction
during Project construction of 1 acred and ceromontal sites”. Pursuant to this authorization,.
Dr. Bulger recontly met with Cuief O’Chiese, his assistant Mi. Pat Witmore and Elder
 Littlejohn of the Foothills Ojibrway. The meeting included a visit to the Project right of way at
Km 2 + 600 and extending to a yproxixately Km 4 + 000 to axamine disturbed Foothills Ojibway
cerexnonial sitcs. Chief O"Chikse identified areas where plant communities of special
significance to the Footliills Oj bway have been disturbed by construction. -

Dr. Bulger was advised that Kiader Morgan is aware of these concerns and hastakensome steps

-t5'identify and estore these-dishurbed hetb-gathering gites and that the Foothills Ojibway have
been. involved inmonitoring this woik, :

Befors making any fecommendation to the Board, Dr-Bulger wonld like o uniderstand the
rasures that have and will be'ialon, how the success of these measures have and will be
evaluated; and how the:Foothills Ojibway have and will be tavolved in the process. Specifically,
he is considering whether it wo 41d be appropriate to recommend to the Board that

Kinder Morgan be requested to file & repoxt with the Board doscribing:

e how Kindex Moxjgan’s F.estoration Plan will be modified in order to restore the plant
" communities of special :ignificence to the Foothills Ojibway,
e how Kinder Morgan intinds to measure the success of thi¢ reclamation, and

« how the Foothills Ofibway will be involved in the reclamation process.
' : «.f2

444 Soventh Avenye SW Teiephone/Téléphone ; 403-292-4800

Galgary, Alberta T2P 0X8 Faosimile/Télécoplour : 408-202:8503

' .l hup/fvwwineb-one.ge.ca
444, Septisme Avsnue 8.-0. C d Telophone/Télphang | 1-900-888-1285
Calgary (Alberta) T2P 0X8 aIla a Facsimile/Téléoopieut : 1.877.288-880F

"

Regu A00-22~08 18:230 De= 40232025608 A= HUTCHINS CAROM & ASS  Page 02
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Natiynal Energy

Office national

Board de I'énergle

" OUTGCING FACSYMILE - MESSAGE A EXPEDIER

Date : “2 Auéﬁst 2008
" Message to/ Mr. Yan Anderson
Destinataire ; liindér Morgan Canada Inc,
. I acsimxle 403-514-6401
‘cc My Peter W, Hutchins |
C'ounsel for Foothills Ojibway First Nation
Frosimile 514-849-4907
Message From/ X.oujse Niro .
Expddiveur: F.ogulatory Officer/Agente de réglementation
Tl : 403-299-3987 or 1-800-899-1265
Fax: 403- 299~3919
Number quhges (including cover page)/ : 3 pages

Nombre de pages (incluant la »age couveriure) :

Mt. Anderson;

Regards,

444 Seventh Avenue SW
Calgary, Alberta T2P 0X8

Beplidme Avenus 80,
40‘:4'lgary {Albarna) T2P OX’S

Regu A00-22-08 18:80

NO. 825 P

Please find attached Board lotter dated 22 August 2008 xegaxdmg TMX Anchor I.odp Project 0C-49,
The original of the lv.ttzr will full!ow in the mail.

“Telophone/Tdléphane's (408) 202-4800

C d'é'_ ' Favsimile/t'aidcapieur ; (403) 2928508
) aIla _ hitp:/wiw.neb-dne.go.ca
De- 4032026608 : A= HUTCHINS CARON & ASS  Page O
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O'Chisty Katrve (Bl
=D g ,

‘ © “There aren’t many old men around Hke nié, [~
think why | am here is Lo tellthe younger people,
' to teach the peaple the way they are supposed to '

The Edmonton Sun, Thursday June 15, 1978

| ERIC
| DENHOFF_

He has travelled to England and France, to-
.Switzerland and Israel, to Guatemala during the
earthquake, to Australia and across the U.S.
*from tribe to tribe and nation to nation.

[ And the more he travels and the more he sees,
the more Peter O'Chiese believes he is right and
the rest of the Indians in Alberta are notwrong,

" but certainly misguided.

1 He does not believe in the treaties hecause he

. . . . does not believe the white man.
_HINTON—You won't find an O’Chiese And why should he?
signature on any of the Treaties. You won’t find i  He tells of the last treaties signed in the North,
it, either, on the 1950 adhesion to the original ! yp where the Beaver, the Chipewyan and the

treaty which laid the basis for the Sunchild- | Cree signed away the northlands with Com-

~

3 /3@ 3 @ms

r—= | e |
—_ N
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—

O'Chiese Reserve near Rocky Mountain House. .
The government calls it the Sunchild-O'Chiese

Reserve and to be fair there are about 300
Ojibway Indians gathered on the O°Chiese side of

the divided reserve, the Sunchilds being Cree.

You won't find the name O'Chiese on the treaty
because no 0°Chiese has ever had anything to do
with treaties and reserves, including the present-
day leader of the breakaway Ojibways strangely
settled in the Hinton area of this province, a
thousand miles from home.

There are perhaps an equal number—roughly
300— Ojibways living in the bush and on ranches
in this area, refusing a reserve or federal ser-
vices, refusing to be assimilated, refusing to
participate. '

They are led by the most amazing man in
Indian society. in Alberta, Chief Peter O'Chiese,
a spiritual and philosophical leader to 2 much
larger circle than the Ojibways of Hinton.

For 100 years, he says, the O'Chiese family has

spurned treaty and reserve. Despised both, in |

fact.

And while the Crees at Enoch and Hobbema !

lan huge developments and the Blackfoot look
into coal development, Chief Peter O'Chiese
leads ceremonies and preaches a basic back-to-
the-earth message around the province.

He is perhaps 60, maybe older. He always has
a different birthdate,

“I was born near Waterton,” is about all he
will tell of his roots, except to say the Ojibway
constantly were on the move in the late 1800s,
first from east to west, then from the south into
the isolated mountain regions. )

All of his life, Peter O'Chicse has been riding
into those mountains, practising his original
religion and casting aside Christianity,
travelling the entire world to see what is hap-
pening and how it relates to his people.

missioner Laird promising the Indians could fish
and hunt forever as if the treaty had never taken
place.

“You know, I've never actually seen the
treaty. I wonder if it says what they say it says.”

The treaties promised fishing and hunting,
education ‘without interference with Indian
religion, unrestricted hunting and fishing, the
paternal care of Her Majesty.

But what happened?

The Sunchild-0'Chiese reserve, formed nearly
: a centlury after treaty signing started in the west,
‘has no phone, no store, no doctor and no
{ civilization by normal standards.The govern-
' ment has provided nothing.

The chief is not literate in English, but he is
certainly well-informed. ’
He can point out that 84 per cent of Indian
eople don’t haverunning water,thattheaverage
!life expectancy for an Albertan Indian is under
, 40 years compared to 63 years for the white, and
that Indians have a tuberculosis rate 12 times the
* white population. : -

He is the most stubborn Indian in Alberta—
even the many Indian acquaintancesof his will
admit. .

“I am not a Canadian. 1 am an Indian,” he
proudly told the government officials while
trying to obtain a passport a few years ago.

- He does not believe in schools, so his followers
simply don't attend and don't allow their
children to attend.

He doesn't believe in Christianity, and instead
practises a cyclical Ojibway religionrequiring
enormous amounts -of time and energy for
ceremonial events.

And he does not believe in the treaties.
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C..Pant. Schmidt, Esq.,” Frae ko .
Inspector of Indian Agencles, E >
qugary,'Alberte;igt vt s
: s e Ay .

'_.A,: fapie e L .

Dear Mr. Schmidt: curarde L4 : .

. . L3
Another spring is now"drawing to'a close, without any-
, - thing of a material nature being done by the Dept. of Indian
iffaire to assiat these Non Treaty Cree and Chippewa Indians .
to eugage in~the pursuit of agrioculture-and stock raising on
that territory in the vicinity of the Babtiste and Nordegg
rivers, which 1 understand, the Provincial Government, is pre=_
pared to set as use for & Ton Traaty chippewe &nd.—
Crees. - L ha oped That sqmethng of & defIﬁIée nature would
be done by the Dept. of. Indien Affairs before now, SO that
the Indiens could make & start on the above mentioned land, .
by cultivating some of it and reislng produce to provide part
of the necessities of life. _ -

The very meagre supplibs which I receive each year for
these Indiens, are sufficient for. five of six familiss, but
are not enough for all those who are n dire need of help.
There are many widows and orphans who are absolutely depend-
ent on what I give them for a 1iving: ‘There are many old
people who have rpassed their usefulness. The other Crees
when out of work, are at my of fice every day asking for hedp.
i have helped them 1ln tne past out of, my own pocket in a very
material manner with mOwWers; rakes, wagons, food, sleighs, )
harness, horses, seed potatoes, &c. This spring I have supplied
out of my owvn pockét to the rfollowing, viz., %Wm. Cremner, 2
horses, Tom Bremner, 1 horse,  Joe Lagrelle, 2 horses, hiike
Frenchetter, 1 horse, Mac Frenchetter,. 2 horses, Frark Yello-
face, 1 horse, Jim Yelloweyes; 1 horse: And all the morey
they were able to pay me on the ‘ten head of horses is $35.00.
1 have also let them have wagons and potetoes. Thelr child-
ren are dying off at an elarming rate with T.B. through lack
of suitable food. It-4s5 not at all reasonable tO expect 8
pand of Non Treaty Indians (who ere very poor) to be self-
supporting in a territory which is overrun by white hunters
"‘Eﬁﬁ‘TﬁEﬁWﬁﬁﬁE“fuﬂ'éﬁé?ﬁm'T—ﬁ———_ma 5 have been killed of
almost to the point of e;tinction. . .

" 1 will appreciate it, if you will kindly let me know by~
return mail, if the Dept. of Indian Affairs internds to éo
anything of a material nature this year for these KNon @yeaty

Indians. . -

Tne mumbers of the. Rocky Mountalin iouse Foard of Trade
have again dlscussed with me the plight of the Non Treaty
. Chippewa end Cree Indians, and they are desirous of knowdlng—— . ..
{f any provision of a material nature has been made for them.

.

Suneby-these lon Treaty Indiens (who have been crowded
from the good farming aistricts back to the poorer farning .
arens, shuffled hither and yon, and forced by the ndvance of R
vhite settlements,to the foothillse that land of muskegs and T
Jackpine ridges st the foot of the Hocky Mountains) are en=-
titled to some conaideration other than just interring then
in nothor earth after they have died through lack of proper .

food and broken heaTts.
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T b gz RS Eoes O fov on whieh T am ebout to Write 40 ou,is_pévfaining
to the Nonf Iroaty ewa Indigns of the John 0'(liéss band who dve scattow
-ad Iiither and yoii bétwesn Rocky Mountain House and - the Athebasca rivew,
I Hope that what %% letter containg will give you & 1ot :0f food for thoum t
for I want to Wisddis’this matfew move fully with you ‘thérmext time I get
to Edmonton when~'I bope you will mive u® a few minutes of your time, by then
you may have a propogition o suggpestion to make which will mean alleviating
the suffemring and hardships which these unfortunate native sons have: -expor
ienced-and are 'still experiencing. : L L ’
they are Non-ireaty Ghippewa Indians dmzamix dedcendents f»um that little
band of Chippewas who cesupied this Foothills“area when Henry Keleie visit
-ed¢ this part in 1692 They 1ived hunted and teapped in the vieinity of the
Forth -Saska‘tchwan.B.abtisite‘,‘Nordegg.B‘i-'azeau and Pambina wivews long befowe
the white traders of the Nowth West Irading Co and the Hudsons Bay Company
came to Rocky Mountain House. . = i '
ibout eighteen years ago,on the aivice of l» Graham who was at that time
Indian Agent ut Regina,Chiaf Sunchild and the membeérs of his Ore8 band
from Battleford ceneto the Rogky Mountain Housa district in sesrch of
suitable land fer‘,-a.yeservatioxr‘and home, “hey established themselves on -
both sides of the Babtiste niver wheve many of the (hippewaes bad for yeas
maie their homs.Sinee that tims the Chippewas bave been .scaiiered a}l
through the foothills arean botween Rocky Yountain Houde and the Athabasca.
It“would appear tiat their old bunting and trasppilig grounds have been

raivil | pougepsed by whits men and Cres—Indiens until-the -
Non~- I=oaty Chippewa Ind{ans now I ind that there is“no plack on whichthey
ar® allowed to bulld hemos , without Yhey come in tweaty (vhick they refuse
to do).they contend that they néver rolinquished theiw vigat to this-lund
which they claim is their God glven ne-itage, that they will not sim twealy
snd that they wish theis eld hunting and teapping »ights te be ragpected
and that they be allawed to caery on thelw own natural Nvocation of mseking
a }iving in that &f8a ol which they made their home y&des Am0 and whichis
wherd they were boen and waiged and is also where theiw parents were born
and-waised. = - = .
There is something u;j-ong.my"muph weong in the manne» in which thesd™

‘Chtppewa Indialis have beon pe-seeuted, God ndIye- meant tHat we should ™ rab

otir »2d brothers of all which thay pold dass and then dvive tuem ove- the

brink of the precipice ef deppair .%o appropriated inaiw country,kill®d off
their means of sustenance( the buffalo)poliuted their bodies with eveny
kxnown disease to white men and their minde with the evil and lustful thousght
g0 noticeavle in many white pecplev L

9How are thay going-te exist 1f thewe is no place left for them on which
they can build their» homes and ek? out an existance, they absolutely w»afuse
to accept treaty,I Nave an jdea that many ¢f us white men would feel just

as they do if we were of their band.

The question now ariges, TWhat are we going to do sbout it,%hwy will not

com@ in treaty,they are absolutely honest they help white farme«s during
the geedings and harvast seasons-und expec! to-follow theiw natu~al §vocation
{ t»appinr)of making-a living during the winter nonthsy snd their wish is,that
the Pwovinecial Govewnment will set aside a suitabie awea fo» tiem to hunt
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I have Fesoived your l.om: of tlu 87¢h ultime outliming

n goas lesgth your imterview wi®h m.,wmnmunu
_- —-his ‘eontisadng-to-eoh in the capasidy-of. ‘Saperviser; ond have moted
o ....--mmmeomw.-m-mmmeuumm
;mmwmmqusw ‘tho satting . —
-Motablmkofmmmm”m-tmtyw.mpmﬂ
_and Crees, wmmaumao T .

Wi v PS4 me eppergEs . that tho mabha mmnma we with thsso
. pod=troaly Indtens will nod aininish; in faol, their Amreesing 1o
mhtm and their tendendy to move absus indleates -tkat scomar
or lator scmm ésfinite esticn will require o be takem. Before 60B~
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DEPARTMENT OF CITIZENSHIP AND IMMIGRATION
INDIAN AFFAIRS BRANCH

| Ofte
| March 21, 1950.

Td4E DIRECTOR

Re: Jopr 0'Chiese Band,
.Rp’cky Mountain Housei

_ In hr. Gooderham's letter of |March 9th here-
aqarassedftOHﬁné-writer, ne reports that some 25
'of the Johm O'Jhiese Band ofl,Indians at Rocky
._gnsemhgveégﬁdig;tqqga desirg!/to come into
‘He .also jassunes that Mr. licCnimmon, who present-
5 -a gommission for Treaty purpgses, will attend at
ok puntain House on May 12, 1950, [to conduct further
negotiations with the Bamd.

~ If it is, in your judgment, tne practical course
to pursue, ir. mcCrimmon would be availasble to make the
‘trip -and should be advised to make his plans accordinzlye.

___..There is, however, amn alternakiveﬂpgursa of
.wnicn you might wish to considetr. ‘Mn. #cCrimmon's
:could be:cancelled and sip, Gooderham appointed

7

4in Council in his place to co duct tne negotiations

|
1 that Mp, GooderhILm as Regional
sonally assume the responsiblity with
es.of -a ssful outcome,| which he could do
‘cost than sending a man from here. It might
al o i i Branch ‘would be more .
ﬁ%ﬁq‘m_ to criticism. '

._.--_.Vmi:-i?'e Hr. ICrimmon is mdre expsrienced, he has
1ready made the attempt on two previous occasions without
scess.and a new approach mizht, therefore, be considered

Tt is the writer's understanding that if a
ity of the recognized headmen of the group express
gness to take Treaty, the group are bound by the
on of their leaders and that a majority of the
is not necessary for a valid adherence to the Treaty.
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WHEREAS we the undersigned Chiefs and Headmen have had commumication of the treaty commonly known as Treaty Number Six made between Her Majesty
Queen Victoria and certain tribes of Indians at Carlton and Fort Pitt, in the year of Our Lord one thousand eight mmdred and seventy-six, and of the intention of His
Most Gracious Majesty King George V1, by the Grace of God of Great Britain, Ireland and the British Dominions beyond Seas, King, Defender of the Faith,
Emperor of India, to extend its provisions to us through His Commissioners, Malcolm McCrimmon and John Lothrop Grew, both of the City of Ottawa;

j Adhesions to Treaty 6 (1950) ... .. oo oo o
NOW THEREFORE we the said Chiefs and Headmen hereby for ourselves and the Indians whom we represent, in consideration of the provisions of the said
treaty being extended to us and the Indians whom we represent, cede, transfer, surrender and relinquish to His Majesty the King, His heirs and successors, forever,
all our right, title and privileges whatsoever to all lands in His Majesty's Dominions;
¥ AND we hereby agree to accept the several provisions, payments and reserves of the said treaty as therein stated, and solemmly promse and engage to abide by
and carry our all the stipulations and obligations therein contained, to be observed and performed by the Chiefs and Indians therein named, and in all things to
- conform to the articles of the said treaty, as if we ourselves and the Indians whom we represent had originally been contracting parties thercto;

] AND His Majesty, the King, by His representatives, afbresaid, agrees that all the payments and provisions named i the said treaty to be made to each Chiefand
his Band shall be faithfully made and fulfilled to the aforesaid Chiefs and Headmen and the Indians whom they represent;

IN WITNESS WHEREOF, His Majesty’s Commissioners and the said Chiefs and Headmen have set their hands as hereinafier set forth

ol

Sigr1d at Jeeky Houazs(n Fease 91 fhe V/ {ostio

A3y of 7{7 ., 1990, 5y 3is Yeferty's Coazissionse
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<original signatures removed>
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For more information visit the website: www.ainc-inac.ge.ca
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Peter O'Chiese

, <contact information removed>
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January 10, 1996

The Right Honourable Jean Chrétien, P.C., M.P.
Prime Minister of Canada

Langevin Block

80 Wellington Street

Ottawa, Ontario

K1A 0A6

= =3 B3

Dear Prime Minister:

I am Peter O'Chiese. My grandfather, Chief Jim O'Chiese, was the leader of a lot of
people. My father, Chief John O'Chiese, cared a great deal about the burial grounds of
our people. Before he died, he told me to take care of them.

My people were and still are very attached to the land and the mountains. We are part of
the natural life and are dependent on the land. The survival of our spiritual ways also
depends on the survival of our sacred places. We must always be thoughtful about the
Creator, the land and the people. We are all related as our Creator placed us here to live
in a good way. Therefore we have to try to speak in a good way. I really want to speak
to you in a truthful and correct way. In this Earth, we are all equal, no one is higher or
greeter than the next. We all have equal rights to life.

o
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I wish to speak of our burial grounds. These are the graves of our people that we have
always kept in our own way. Where we place our dead relatives, that place is sacred. We
have never been worried about them before. We always felt secure because everyone
respects the graves of their ancestors. This we know to be true of your people too.
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We should talk about the Earth first before we talk about forests and mining.

Please let me know as soon as you can, to come and meet with me and my people to talk
about what we are worried about. I hope that after we meet we will have no further cause

to worry.

Ekosi

Peter O'Chiese

cc: The Honourable Sergio Marchi, Minister of the Environment
National Chief Ovide Mercredi
The Honourable Ralph Klein, Premier of Alberta
The Right Honourable Joe Clark
Gregg Smith, AFN Alberta Vice-Chief
Treaty 6 Tribal Council
Treaty 7 Tribal Council
Treaty 8 Tribal Council
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HUTCHINS LEGAL INC.
AVOCATS-BARRISTERS & SOLICITORS

204 RUE DU SAINT-SACREMENT 400-601 WEST BROADWAY
BUREAU 300 VANCOUVER, B.C.
MONTREAL, QUEBEC CANADA V5Z 4C2
CANADA H2Y 1W8 TEL.: 604-871-4327

TEL.: 514-849-2403 FAX: 604-871-4336
FAX:514-849-4907 TOLL FREE: 1-877-849-2403

WWW.HUTCHINSLEGAL.CA

March 7, 2012

WITHOUT PREJUDICE

Terry Abel

Executive Manager

Qil Sands and Coal Branch,

Alberta Energy Resources Conservation Board
Suite 1000, 250 — 5 Street SW

Calgary, Alberta

Canada T2P OR4

Dear Mr. Abel,

We act as legal counsel for the Foothills Ojibway community, whose traditional territory
is located on the eastern slopes of the foothills of Alberta, including in the vicinity of
Hinton, Alberta, both within and outside Jasper National Park. The Foothills Ojibway
have retained their Aboriginal attachment and rights to their traditional territory. They are
the descendants of Ojibway who refused to take treaty with the Crown in the 19™ century
and continue to refuse any arrangement that might be interpreted as a surrender of their
rights.

We are contacting you regarding the negative impacts to the community’s traditional
territory caused by Coal Valley Resources Inc. (CVRI) in the construction and operation
of its Mercoal West, Yellowhead Tower, and Obed Mountain coal mines, as well as
possible negative impacts by the planned Robb Trend Project or other future projects, and
their implications for the Honour of Crown.

The Crown had and continues to have a constitutional duty to meaningfully consult and
accommodate the Foothills Ojibway indeed to cooperate, directly or through the
company, with the First Nation with respect to its approval of decisions that affect this
First Nation’s traditional territory in its physical, cultural and spiritual aspects.

With regards to the Obed Mountain, Mercoal West and Yellowhead Tower mines that
have already been constructed, CVRI failed to avoid any destruction of the sacred and
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archaeological sites that would have otherwise been identified by Chief Jimmy O’Chiese
had the appropriate consultation, cooperation, and accommodation been undertaken by
the Crown prior to project authorization. Any significant damage caused to those sacred
and archaeological sites by the projects is the result of the failure of the Crown to consult
and cooperate with the Foothills Ojibway prior to issuing the permits for those projects.
Only meaningful consultation and cooperation that compels future protection of
remaining sacred sites can satisfactorily protect the territory of the Foothills Ojibway.

Loss of hunting, fishing, and medicinal plant gathering areas, as well as the destruction of
a great number of sacred and historic sites of the Foothills Ojibway is one of the most
serious impacts of past and present development in Foothills Ojibway territories. As a
result, their spirituality, cultural affinity, burial sites and history have been seriously
compromised. In 2008 similar features were the object of an agreement with Kinder
Morgan Canada Inc. in regard to its pipeline construction through Foothills Ojibway
territory. That process was facilitated by firm intervention by the National Energy Board.
The result benefitted both the Foothills Ojibway and the company. Relations remain very
good.

Currently, the Foothills Ojibway, as represented by their leader Chief James O’Chiese,
are in discussions with representatives of CVRI for the purpose of concluding a
Memorandum of Understanding, and eventually an Impact Benefit Agreement. The
intention is for these agreements to satisfactorily compensate the Foothills Ojibway for
use and enjoyment of their lands by CVRI and for all damages to traditional territory
resulting from the actions of CVRIL In addition, the Foothills Ojibway are in very
preliminary discussions with Coalspur Ltd. (Coalspur), concerning their Vista Coal
Project, whereby the goal of these discussions is also to conclude a Memorandum of
Understanding and Impact Benefit Agreement. These agreements with CVRI and
Coalspur will also aim to assist in protecting the Foothills Ojibway aboriginal interests
into the future through cooperation and to provide much needed economic support for the
community.

The Robb Trend Project and Vista Coal Project represent a new opportunity for the
Crown to ensure through regulatory oversight and appropriate conditions attached to
permits and authorizations for this project that there will be effective protection and
compensation for the Foothills Ojibway. The Honour of the Crown is “always at stake”
(Haida) but surely this is particularly true when sensitive spiritual, cultural and memorial
(gravesites) values are at risk. To recall the Chief Justice in Haida, the Honour of the
Crown “is not a mere incantation, but rather a core precept that finds its application in
concrete practices” (para. 17).
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There is potentially already reason for concern that the rights and interests of the
Foothills Ojibway are not fully being taken into consideration as the regulatory process
unfolds. For instance, in the document “Robb Trend Project - Summary Table and Map”,
published on the Environment Alberta website, and enclosed here, one finds a statement
that the Robb Trend project has “received sign off from all key aboriginal groups for
most of the Robb Trend Area” (our emphasis). However, the Foothills Ojibway have not
“signed off” on the project and a// aboriginal groups are key. This statement is likely to
mislead the reader into believing that the “Aboriginal question” has been satisfactorily
put to rest. The inaccuracy and misleading character of such statements demonstrate the
importance of regulatory vigilance in these matters. Impacts on the spiritual and physical
wellbeing of First Nations are not peripheral issues; rather they engage the Chief Justice’s
“core precept”.

In addition, the Foothills Ojibway are concerned by the possibility that CVRI may be
permitted to avoid having to submit an integrated application for the Robb Trend Project.
If CVRI is simply allowed to first submit its broad positive affirmations under the EIA
and then to later submit the technical specifications, it will be more difficult to maintain
proper regulatory surveillance of potential discrepancies between CVRI’s broad
affirmations and the more technical features of the Robb Trend project.

For the above reasons, to ensure a faithful representation of the Nation’s position and to
ensure the utmost protection of the Nation’s rights and interests in its traditional territory,
the Foothills Ojibway are providing notice of their intent to fully engage in all the
regulatory approval processes required of the Robb Trend Project and the Vista Coal
Project including, but not limited to, those processes established by the Canadian
Environmental Assessment Act, and Alberta’s FEnvironmental Protection and
Enhancement Act (EPEA), Water Act, and Energy Resources Conservation Act, all
regulations established under these acts, and any other relevant acts or regulations.

For the moment, the Foothills Ojibway expect:

- that close regulatory surveillance will be kept by the Energy Resources
Conservation Board on CVRI and Coalspur;

- to be permitted to make representations to the Energy Resources Conservation
Board, as well as to continue to report on the usefulness of the discussions with
CVRI with similar conditions applying in the case of Coalspur;
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- that the Environmental Assessment Group obtain clarification from CVRI on the
statement “sign off from all key Aboriginal groups in most of the Robb trend
area” in the Robb Trend Project Summary Table;

- that CVRI be directed to include those clarifications in the Robb Trend Project
Summary Table and to relay this clarification to the Foothills Ojibway.

Please let us know if you require any specific clarification on the expectations of our
clients, the Foothills Ojibway, in regard to the required protection of their community’s
lands, sacred sites, including burial sites, and social, cultural, and economic well-being
through the regulatory process.

Sincerely Yours,

HUTSHWS LEGAL INC.

<original signed by>
~ Peter W. Hutchins

Encl.

163

Chief James O’Chiese, Foothills Ojibway

Keith Shepherd, Consultant, Foothills Ojibway

Claire Dansereau, Deputy Minister, Fisheries and Oceans Canada
Yaprak Baltacioglu, Deputy Minister, Transport Canada

Serge P. DuPont, Deputy Minister, Natural Resources Canada
Paul Boothe, Deputy Minister, Environment Canada

Michael Wernick, Deputy Minister, Aboriginal Affairs and Northern Development
Canada

Ernie Hui, Deputy Minister, Alberta Ministry of Environment and Water

Elaine Feldman, President, Canadian Environmental Assessment Agency
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Corinne Kristensen, Acting Team Leader, Environmental Assessment, Environmental
Assessment Group, Environment and Water

Andrea Larson, Manager, Oil Sands and Coal Mining, Oil Sands and Coal Branch,
Alberta Energy Resources Conservation Board

Fares Haddad, Application Coordinator, Coal and Oil Sands Branch, Coal and Major
Applications, Alberta Energy Resources Conservation Board

Stephen Bodley, Director, Coal Valley Resources Inc.

Dean R. Chambers, Director, Coal Valley Resources Inc.

David V. Pathe, Director, Coal Valley Resources Inc.

Mark Plamondon, Director, Coal Valley Resources Inc.

Dave Rutland, General Manager, Coal Valley Mine, Coal Valley Resources Inc.
Les Lafleur, Engineering Manager, Coal Valley Resources Inc.

Colin Steyn, Chairman, Board of Directors, Coalspur Ltd.

Eugene Wusaty, Managing Director and CEO, Coalspur Ltd.

Dermot Lane, Vice President, Development, Coalspur Ltd.
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FOOTHILLS \\:; . Foothills Ojlbway Community
oy N Box 6395
Hinton, Alberta
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— | Phone: (780)865-1865
s // Fax: (780)865-7540
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Email: fos1865@gmail.com

March 19, 2012

WITHOUT PREJUDICE

David V. Pathe

President and Chief Executive Officer
Sherritt International Corporation
1133 Yonge Street

Toronto ON M4T 2Y7

Canada

Re: Long term agreement negotiations between Foothills Ojibway and Coal
Valley Resources Inc.

Dear Mr. Pathe,

[ am writing on behalf of the Foothills Ojibway people, as represented by myself
Chief Jim O’Chiese, with whom Coal Valley Resources Inc. (hereinafter, “CVRI")
is already well acquainted.

Myself and my people are pleased for CVRI that Asia’s insatiable appetite for
coal has spurred an exciting business opportunity which will be shortly realized
through the Robb Trend Project (“Robb Trend”) expansion. It is not lost on us
that, once in operation, Robb Trend will contribute to Canada’s economy,
through generating employment opportunities, revenue, and stimulating
business for related industries.

It is also a good sign that CVRI demonstrated an initial sensitivity to the Foothills
Ojibway sacred sites within our traditional territory as well as to the whole of the
traditional territory on which the Robb Trend Project is planned to be
constructed. No doubt this sensitivity has contributed to a positive relationship
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with the Foothills Ojibway over the past few years in the context of consultation
efforts notwithstanding that there are serious questions related to the
Preliminary Agreement concluded December 4, 2009 (hereinafter, “Preliminary
Agreement”). I would however like to acknowledge the strong personal rapport
that I have developed with Les Lafleur, of CVRI, and Dr. Dan Meyer, of Lifeways
of Canada Ltd.

In the spirit of maximizing the benefits of the consultation and accommodation
efforts for all parties, I would like to highlight a few matters.

[ was recently informed that I will be shortly receiving the Environmental Impact
Assessment (hereinafter, “EIA”) prepared by CVRI for Robb Trend. According to
the Robb Trend Project Agreement, which governs the assessment of the Robb
Trend expansion, my community will have twelve weeks to provide comments
on issues with the EIA. However, I must emphasize that the Foothills Ojibway
will not be in a position to comment on the EIA before the long term agreement
is finalized, and may well be obliged to inform the appropriate regulators of the
situation.

The Preliminary Agreement indicates that a long term agreement governing the
relationship between CVRI and the Foothills Ojibway during the impact
assessment of the Robb trend Project, and beyond, was targeted for completion
by 2010. It is understandable that often it is difficult to meet target dates given
that unforeseen circumstances may arise. However, you are likely to agree that
now that the EIA is ready for commentary, the need to conclude the long term
agreement has become more pressing for all involved and it is important that all
parties remain focused on the task at hand. We must work together in good faith
with a view to concluding the long term agreement in a timely manner and in
way that is suitable to all our interests.

Second, on the topic of good faith and regarding any concerns you may have
respecting the terms requested by the Foothills Ojibway for the long term
agreement, recall that my signature of the Preliminary Agreement was a good
faith gesture with the specific purpose of accommodating the desire of CVRI to
move forward quickly in the first phases of its expansion projects. It was in a
sense a leap of faith based upon my understanding of the company’s intentions
regarding compliance with the applicable regulatory regimes. I still welcome
CVRI as a responsible guest in the Foothills Ojibway traditional territory. Now,
that we find ourselves in a mutual effort to conclude a long term agreement, I ask
that CVRI reciprocate when the Foothills Ojibway in turn present their own
requirements for the long term agreement. In fact, I am sure it is unnecessary to
remind you that CVRI is bound to continue on in good faith, just as the Foothills
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Ojibway are bound and that the Crown is obliged to ensure First Nations obtain
a fair and just settlement.

Without this continuing openness on the part of both parties in attempting to
conclude the long-term agreement, the spirit and intent of the Preliminary
Agreement will be compromised. Consequently, I would no longer be in a
position to stand by my statement in the Preliminary Agreement that I support
continued regulatory approval of the Robb Trend Project. I am confident though
that both parties can and will succeed in pursuing our mutual efforts in good
faith.

Third, we acknowledge efforts by CVRI to contribute financially and otherwise
to my community’s capacity to participate in the ongoing traditional land use
studies, as well as annual funding for monitoring of mining operations.
However, the Foothills Ojibway, being a people of limited means, lack internal
resources both financial and otherwise and thus have limited capacity for
participating meaningfully in the consultation process so as to ensure that our
interests in our territory and our spiritual attachment to that territory manifested
by the presence of sacred sites throughout the territory are protected and
secured. It is important that you are aware of this because consultation and
accommodation efforts on the part of CVRI may be judged inadequate unless the
community can itself participate meaningfully in those efforts.

For example, the Foothills Ojibway are experiencing significant difficulties in
keeping pace with the consultation process from an administrative perspective.
With current funding levels, we do not have the capacity to employ even one
individual on a full time basis to manage the in-flow of documentation relating
to consultation efforts. Nor do we have the appropriate administrative tools to
process and store that documentation in an orderly fashion or conduct other
related tasks.

In short, it does neither CVRI nor the Foothills Ojibway any good if the
community can barely keep track of the correspondence they receive from CVRI.

Finally, I take the further position that it is vital to the conclusion of a valid long
term agreement which would hold up well against the scrutiny of the Courts that
the Foothills Ojibway retain legal counsel with appropriate experience in
Aboriginal rights matters to advise them on their rights and obligations. This has
proved essential in similar situations. However, currently the Foothills Ojibway
have a severely limited capacity to retain counsel. Incidentally, it is unfortunate
that I did not benefit from legal counsel at the time of the negotiation and
conclusion of the Preliminary Agreement. This limitation alone leaves the
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Preliminary Agreement vulnerable to a finding of invalidity by the Courts,
should that point ever have to be raised.

For a fair and balanced consultation and accommodation process to occur a
“level playing field”, as referred to by the courts, must exist between the
Foothills Ojibway and CVRI. This entails concrete measures such as an
appropriate amount of funding to counteract some of the imbalance in capacity
between my community and CVRI

In light of the foregoing, at the advice of the Foothills Ojibway legal counsel
Hutchins Legal Inc., I believe it would be in everyone’s interest - our interest and
yours - if CVRI would agree to provide adequate negotiation funding to the
Foothills Ojibway, as has been the case in other contexts involving the Foothills
Ojibway.

Sincerely Yours,

FOOTHILLS OJIBWAY

<original signed by>

Chief Jim O'Chiese

o
Peter W. Hutchins, Hutchins Legal Inc.

Keith Shepherd, Foothills Ojibway Consultant

Stephen Bodley, Director, Coal Valley Resources Inc.

Chambers R. Dean, Director, Coal Valley Resources Inc.

Mark Plamondon, Director, Coal Valley Resources Inc.

Dave Rutland, General Manager, Coal Valley Mine, Coal Valley Resources Inc.
Les Lafleur, Senior Manager, Technical Services, Mountain Operations

Dr. Dan Meyer, Lifeways of Canada Ltd.

Claire Dansereau, Deputy Minister, Fisheries and Oceans Canada

Yaprak Baltacioglu, Deputy Minister, Transport Canada

Serge P. DuPont, Deputy Minister, Natural Resources Canada
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Paul Boothe, Deputy Minister, Environment Canada

Michael Wernick, Deputy Minister, Aboriginal Affairs and Northern
Development Canada

Ernie Hui, Deputy Minister, Alberta Ministry of Environment and Water
Elaine Feldman, President, Canadian Environmental Assessment Agency

Corrine Kristensen, Acting Team Leader, Environmental Assessment,
Environmental Assessment Group, Alberta Environment and Water

Terry Abel, Executive Manager. Oil Sands and Coal Branch, Alberta Energy
Resources Conservation Board

Page 5 of 2
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\\ Conservation Board

Calgary Office Suite 1000, 250 - 5 Street SW, Calgary, Alberta, Canada T2P OR4 Tel 403-297-8311 Fax 403-297-7336 www.ercb.ca

March 20, 2012

Peter W. Hutchins Sent via email to dlavallee@hutchinslegal.ca
204 Rue Du Saint-Sacrement

Bureau 300

Montreal, Quebec

H2Y 1wW8

Dear Mr. Hutchins:

RECEIPT OF PRE-APPLICATION OBJECTIONS TO
COAL VALLEY RESOURCES INC. (CVRI) ROBB TREND MINE PROJECT AND
COALSPUR MINES LTD. (COALSPUR) VISTA COAL PROJECT

The Energy Resources Conservation Board (ERCB/Board) acknowledges receipt of your letter
dated March 7, 2011, on behalf of the Foothills Ojibway community, indicating your objections
to CVRI’s proposed Robb Trend Mine Project and Coalspur’s proposed Vista Mine Project.
Please be advised that applications for the proposed projects have not been received by the
ERCB to date. As such, your objection will be filed for one year from the date of receipt and
registered when an application is received. If no application is received during this period, the
objection will be removed from the ERCB records without prejudice to any further
correspondence.

If in the future you wish to re-file your objection to the Robb Trend Mine Project, you may do so
by email to fares.haddad@ercb.ca, or by mail to:

Energy Resources Conservation Board
Coal and Major Applications
Attention: Mr. Fares Haddad

Suite 1000, 250 — 5" Street S.W.
Calgary, AB T2P OR4

If you wish to re-file your objection to the Vista Coal Project, you may do so by email to
curtis.evans@ercb.ca, or by mail to:

Energy Resources Conservation Board
Coal and Major Applications
Attention: Mr. Curtis Evans

Suite 1000, 250 — 5™ Street S.W.
Calgary, AB T2P OR4

In accordance with Section 13 of the Energy Resources Conservation board Rules of Practice, all
documents filed in respect of a proceeding must be placed on the public record. However, any
party may apply for confidentiality of information under Section 13(2). Any application under
Section 13(2) that is to be considered during a public hearing of the application must be copied
to the other parties to the proceeding. The Board may grant a request for confidentiality on any

http://www.erch.ca



terms it considers appropriate, subject to the Freedom of Information and Protection of Privacy
Act.

If you have any questions regarding the ERCB’s procedures, please contact the undersigned by
calling the toll free Government Rite Number 403-310-0000, and entering the direct dial number
of 403-355-5133.

Yours truly,
<original signed by>

Rod Godwaldt
Section Lead - Coal and Major Applications
Oil Sands and Coal Branch

cc: Dermot Lane, Coalspur
Les Lafleur, CVRI
Margot Trembath, AEW
Fares Haddad, ERCB
Curtis Evans, ERCB
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May 2, 2012

Chief Jimmy O’Chiese
Foothills Ojibway Society

Dear Jimmy,

RE: Coal Valley Resources Inc. ongoing consultation with Foothills Ojibway Society

Thank you for your letter of March 19, 2012 in respect of the Robb Trend Project. We also appreciate
our most recent meeting on March 30, 2012, to discuss our ongoing consultation process with the
Foothills Ojibway in relation to our ongoing mining operations, including the Robb Trend Project. We
look forward to the opportunity to continue our long-standing relationship of open consultation with
the Foothills Ojibway community.

In response to your letters, and our subsequent meeting | would like to confirm in writing several
important matters.

Commitment to open and meaningful consultation

Coal Valley Resources Inc. (“CVRI”) remains, as always, committed to timely, open and meaningful
consultation with the Foothills Ojibway, and other First Nations, where our mining projects may impact
traditional land use. We agree with you that our relationship has been an enduring, and respectful one,
and are committed to continuing that relationship of open and meaningful consultation.

We agree that it is important that the Foothills Ojibway has the ability to meaningfully participate in the
consultation process in respect of the Robb Trend Project. We confirm that we will continue to provide
the resources that we have in the past to allow you to obtain assistance with the process, as discussed
at our most recent meeting.

We wish to confirm our advice to you that the period of time available to the Foothills Ojibway to
examine and respond to CVRI’s Environmental Impact Assessment is approximately 9 months from the
time the application is filed, rather than the 12 weeks indicated in your letter. As the application was
filed on April 11, 2012, the period during which you may examine and respond to the application
extends until approximately December 11, 2012.

Coal Valley Resources Inc.
1600, 10235 — 101 Street, Edmonton, Alberta, Canada T5J 3G1 /T 780-420-5810/ F 780-420-5878



Consultation process and relationship to a benefit agreement

In order to fulfill our regulatory obligations, we need to be able to provide documentation on all our
consultation communications to the ERCB. This means that any communication related to the regulatory
process for the Robb Trend Project cannot be without prejudice. Further, the regulatory consultation
process does not require or contemplate a benefit agreement or payment to parties consulted. As
agreed, for these reasons, any discussions related to a potential benefit agreement will be held
separately from the consultation process.

If you have any questions about the process, please don't hesitate to contact Les LaFleur or me directly.
Kind regards,
<original signed by>

Al Brown
Senior General Manager, Engineering & Technical Services

Ce:

David V. Pathe, President & CEO, Sherritt International Corporation.

Peter W. Hutchins, Hutchins Legal Inc.

Keith Shepherd, Foothills Ojibway Consultant

Stephen Bodley, Director, Coal Valley Resources Inc.

Dean R. Chambers, Director, Coal Valley Resources Inc.

Sean McCaughan, Director, Coal Valley Resources Inc.

Dave Rutland, General Manager, Coal Valley Mine, Coal Valley Resources Inc.

Les LaFleur, Senior Manager, Technical Services, Mountain Operations

Dr. Dan Meyer, Lifeways of Canada Ltd.

Claire Dansereau, Deputy Minister, Fisheries and Oceans Canada

Yaprak Baltacioglu, Deputy Minister, Transport Canada

Serge P. DuPont, Deputy Minister, Natural Resources Canada

Paul Boothe, Deputy Minister, Environment Canada

Michael Wernick, Deputy Minister, Aboriginal Affairs and Northern Development Canada
Ernie Hui, Deputy Minister, Alberta Ministry of Environment and Water

Elaine Feldman, President, Canadian Environmental Assessment Agency

Corrine Kristensen, Acting Team Leader, Environmental Assessment, Environmental Assessment Group,
Alberta Environment and Water

Terry Abel, Executive Manager. Qil Sands and Coal Branch, Alberta Energy Resources Conversation
Board
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May 2, 2012

Hutchins Legal Inc. Hutchins Legal Inc.
Avocats-Barristers & Solicitors Avocats-Barristers & Solicitors
204 Rue Du Saint-Sacrement 400-601 West Broadway
Bureau 300 Vancouver, BCV5Z 4C2

Montreal, Quebec H2Y 1W8
Attention: Peter W, Hutchins
Dear Sir:

Re: Foothills Ojibway Community — Robb Trend Project

We are in receipt of your letter dated March 7, 2012, forwarded to several provincial and
federal regulators with respect to the Foothills Ojibway community (“Community”) and
Cola Valley resources Inc.’s (“CVRI”) Robb Trend project located in the Yellowhead corridor.

CVRI has worked extensively with members of the Community, and other First Nations
groups over the last several years on our activities in the Yellowhead corridor area. We
value our relationship with and input from the Community and confirm that we will
continue with our ongoing meetings with the Community as part of our commitment to
consulting with them about impacts our project may have on their traditional lands. CVRI
has provided, and will continue to provide, capacity funding to facilitate the Community’s
review of applications, including this new application in respect of Robb Trend, which was
filed on April 11, 2012. The purpose of that funding is to allow the community to assess the
potential impacts of our project on the Community’s traditional lands, which we look
forward to learning more about in the course of our ongoing meetings.

We have followed up with Alberta Environment and Water with respect to the reference on
the website that was noted in your letter. It has now been amended to ensure it reflects
that consultations are continuing in relation to Robb Trend. At the date those statements
were originally filed, we had not yet commenced the Robb Trend project, and those
statements related only to projects much further advanced in the regulatory process, so
they were accurate at the time of filing.

As the application for Robb Trend was filed on April 11, 2012 and there is an approximately
9 month time frame open to the Foothills Ojibway and others to examine and comment on
the application, they will have until approximately mid-December to respond to the
application. We confirm that we will continue our efforts to meet and consult with the
Community on this application and are confident that measures can be developed that will
respond to their concerns. We would be pleased to speak to you about the extent of our

Coal Valley Resources Inc.
1600, 10235 — 101 Street, Edmonton, Alberta, Canada T5J 3G1 /T 780-420-5810 / F 780-420-5878
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ongoing consultation efforts with First Nations in relation to our Yellowhead corridor
operations.

Future correspondence in this matter can be directed to Mr. Al Brown, Senior General
Manager, Engineering and Technical Services with a copy to Lynette Stanley-Maddocks,
Senior Legal Counsel.

Yours trulv.

<original signed by>

Sean McCaughan
Senior Vice President

cc:

Chief James O’Chiese, Foothills Ojibway First Nation

Keith Shepherd, Consultant, Foothills Ojibway

Claire Dansereau, Deputy Minister, Fisheries and Oceans Canada

Serge P. DuPont, Deputy Minister, Natural Resources Canada

Yaprak Baltacioglu, Deputy Minister, Transport Canada

Paul Boothe, Deputy Minister, Environment Canada

Michael Wernick, Deputy Minister, Aboriginal Affairs and Northern Development Canada
Ernie Hui, Deputy Minister, Alberta Ministry of Environment and Water

Corrine Kristensen, Acting Team Leader, Environmental Assessment, Environmental Assessment
Group, Environment and Water

Terry Abel, Executive Manager, Qil Sands and Coal Branch, Alberta Energy Resources Conservation
Board

Shauna Sigurdson, Regional Directory, Alberta & NWT Regional Office, Canadian Environmental
Assessment Agency

Sean Carriere, Project Manager, Canadian Environmental Assessment Agency
Stephen Bodley, Director, Coal Valley Resources Inc.

Dean R. Chambers, Director, Coal Valley Resources Inc.

David V. Pathe, Director, Coal Valley Resources Inc.

Dave Rutland, General Manager, Coal Valley Mine, Coal Valley Resources Inc.

Les LaFleur, Engineering Manager, Coal Valley Resources Inc.
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July 3, 2014

Peter Hutchins

Hutchins Legal Inc.

400 - 601 West Broadway
Vancouver BC V5C 4C2

Dear Mr. Hutchins:

COAL MINING STATEMENT OF CONCERN NO. 29087

COAL VALLEY RESOURCES INC.

COAL MINING APPLICATION FOR PROPOSED ROBB TREND PROJECT
APPLICATION NO. 1725257

LOCATION: 08-049-21W5M

The Alberta Energy Regulator (AER) acknowledges receipt of your letter on behalf of Foothills
Ojibway First Nation dated March 7, 2012, indicating their statement of concern to the subject
application. Please be advised that an application was submitted to the AER on April 17, 2012,
and was assigned Application No. 1725257. . In addition, on June 4, 2014, the AER re-issued
notice of this application and re-established a statement of concern filing deadline of July 9, 2014
(available at http://www.aer.ca/applications-and-notices/notices/application-1725257-2). Your
client is therefore able to file a different or supplemental statement of concern if you wish to do so,
provided that it is received by the AER on or before the deadline.

The application is currently under review and the concerns outlined in your letter will be taken
into consideration by the AER in its review of the application. The AER expects parties to discuss
outstanding concerns whenever possible. By way of copy of this letter to Coal Valley Resources
Inc. (Coal Valley), we are requesting Coal Valley contact you to attempt to address your concerns,
as provided under AER requirements.

The AER has no jurisdiction over matters of compensation for land usage. The Alberta Surface
Rights Board is the regulatory agency that deals with these issues. Further the AER has no
jurisdiction with respect to assessing the adequacy of Crown consultation with the rights of
aboriginal peoples.

The AER offers and strongly recommends you make use of our Alternative Dispute Resolution
(ADR) program which features either staff or third party mediation arranged through an AER
mediator. Please contact Krista Waters at 403-755-1422 for more information on this process.
Further information about this program is available through EnerFAQs: All About Alternative
Dispute Resolution and Manual 004: ADR Alternative Dispute Resolution Program and
Guidelines for Energy Industry Disputes on the AER web site, (http://www.aer.ca), under
Applications & Notices, Alternative Dispute Resolution (ADR) Process.

Please note that Section 49 of the Alberta Energy Regulator Rules of Practice (Rules) requires that
all documents filed with the AER be placed on the public record. However, any party may file a
request for confidentiality of information under Section 49 prior to filing the information with the
AER. Any request under Section 49 must be copied to the other parties to the proceeding. Section
49 of the Rules is available at the AER website at www.aer.ca.

Please direct questions regarding your statement of concern to Amanda Black at 780-743-7473
who will manage the application through to completion. If you have any questions regarding AER

Alberta
== Regulator

Calgary Head Office

Suite 1000, 250 - 5 Street SW
Calgary, Alberta T2P OR4
Canada


http://www.aer.ca/applications-and-notices/notices/application-1725257-2
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process please contact the undersigned through our Customer Contact Centre, toll free, at 1-855-

297-8311, or collect at 403-297-5749.

Yours truly,

Jennifer Richards
Review & Coordination Team
Authorizations Branch

CC:

Les Lafleur, Coal Valley Resources Inc., llafleur@westmoreland.com
Amanda Black, AER, Amanda.Black@aer.ca

AER Drayton Valley Field Centre, DraytonValley.FieldCentre@aer.ca
Krista Waters, AER Mediator, Krista.\Waters@aer.ca

Bruce Gladue, AER Aboriginal Engagement Unit, Bruce.Gladue@aer.ca
Gabriel Potter, Aboriginal Consultation Office, Gabriel.Potter@gov.ab.ca

1-855-297-8311

¢+ 1-800-222-6514
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September 3, 2014

Peter Hutchins

Hutchins Legal Inc.

204 Rue Du Saint-Sacrement
Bureau 300

Montreal QC H2Y 1W8

Dear Mr. Hutchins:

COAL MINING STATEMENT OF CONCERN NO. 29087

COAL VALLEY RESOURCES INC.

COAL MINING APPLICATION FOR PROPOSED ROBB TREND PROJECT
APPLICATION NO. 1725257

LOCATION: 08-049-21W5M

The Alberta Energy Regulator (AER) acknowledges receipt of your letter on behalf of Foothills
Ojibway First Nation dated March 7, 2012, indicating their statement of concern to the subject
application. Please be advised that an application was submitted to the AER on April 17, 2012,
and was assigned Application No. 1725257. In addition, on June 4, 2014, the AER re-issued
notice of this application and re-established a statement of concern filing deadline of July 9, 2014
(available at http://www.aer.ca/applications-and-notices/notices/application-1725257-2). Your
client is therefore able to file a different or supplemental statement of concern if you wish to do so,
provided that it is received by the AER on or before the deadline.

The application is currently under review and the concerns outlined in your letter will be taken
into consideration by the AER in its review of the application. The AER expects parties to discuss
outstanding concerns whenever possible. By way of copy of this letter to Coal Valley Resources
Inc. (Coal Valley), we are requesting Coal Valley contact you to attempt to address your concerns,
as provided under AER requirements.

The AER has no jurisdiction over matters of compensation for land usage. The Alberta Surface
Rights Board is the regulatory agency that deals with these issues. Further the AER has no
jurisdiction with respect to assessing the adequacy of Crown consultation with the rights of
aboriginal peoples.

The AER offers and strongly recommends you make use of our Alternative Dispute Resolution
(ADR) program which features either staff or third party mediation arranged through an AER
mediator. Please contact Krista Waters at 403-755-1422 for more information on this process.
Further information about this program is available through EnerFAQs: All About Alternative
Dispute Resolution and Manual 004: ADR Alternative Dispute Resolution Program and
Guidelines for Energy Industry Disputes on the AER web site, (http://www.aer.ca), under
Applications & Notices, Alternative Dispute Resolution (ADR) Process.

Please note that Section 49 of the Alberta Energy Regulator Rules of Practice (Rules) requires that
all documents filed with the AER be placed on the public record. However, any party may file a
request for confidentiality of information under Section 49 prior to filing the information with the
AER. Any request under Section 49 must be copied to the other parties to the proceeding. Section
49 of the Rules is available at the AER website at www.aer.ca.

Alberta
== Regulator

Calgary Head Office

Suite 1000, 250 - 5 Street SW
Calgary, Alberta T2P OR4
Canada
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Please direct questions regarding your statement of concern to Amanda Black at 780-743-7473
who will manage the application through to completion. If you have any questions regarding AER
process please contact the undersigned through our Customer Contact Centre, toll free, at 1-855-
297-8311, or collect at 403-297-5749.

Yours truly,

Jennifer Richards
Review & Coordination Team
Authorizations Branch

cc: Les Lafleur, Coal Valley Resources Inc., LLafleur@westmoreland.com
Amanda Black, AER, Amanda.Black@aer.ca
AER Drayton Valley Field Centre, DraytonValley.FieldCentre@aer.ca
Krista Waters, AER Mediator, Krista.\Waters@aer.ca
Bruce Gladue, AER Aboriginal Engagement Unit, Bruce.Gladue@aer.ca
Gabriel Potter, Aboriginal Consultation Office, Gabriel.Potter@gov.ab.ca

1-855-297-8311

¢+ 1-800-222-6514
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