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( PROCEEDI NGS RECONVENED AT 8:32 A M.)

THE CHAI RVAN: Ladi es and CGentl enen, good
nor ni ng and wel cone to our proceedings. A general
observation this norning, | see nothing out of the
ordinary with, out of the ordinary with respect to our
costumes here this norning so | thought | would nmake
that note. Secondly, we have a problem
M. Lanmbrecht. Sorry, |I'mnot awake yet this norning.

MR. LAMBRECHT: | can understand, sir.

PRELI M NARY MATTERS SPOKEN TO

THE CHAI RVAN: M. Lanbrecht, we have a
problemw th the, the screen behind us, so what we're
going to do during your presentation is just nove
oursel ves over there so we can see it, just for the
pur poses of the presentation. | think that's the only
way we can observe it on the screen if you think that
makes sense.

MR. LANMBRECHT: Right. Now, ny understandi ng
was that the materials would display on the screen but
not on the Menbers -- not on the conputers of the
Menbers' screens.

THE CHAI RVAN That's correct. W can't see
the material on our conputers but if we do nove over
there we will be able to see it on the screen. |

think that nmay be the only way we can observe it.
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MR. LANMBRECHT: I, | hate to displace you
fromyour chairs in that manner. And | can read from
the materials and give you the citations, if that
woul d be of any assistance rather than displacing you.

| shoul d have copies of nost everything here

and -- but if you're willing to nove and can see that
far, I know | can't see that far.

THE CHAI RVAN: We are quite prepared to
move. | think that's a rather m nor disruption

M. Lanbrecht. So we're prepared to do that.

MR. LANMBRECHT: Al right. Wat | had, what
| had done is | had prepared a kind of an electronic
conpendiumto be able to refer to, to docunents
during, during the course of nmy presentation. Sone
are highlighted. The ones that | had a chance to work
on prior to M. Denstedt's delivery are highlighted.
A few of the references have been responsive to
M. Denstedt's subm ssions and will not be
hi ghl i ght ed.

| f at any point, M. Chairman, or Panel
Menbers, you feel that observing the screen is sinply
not having an effect for you, | would wel conme your
comments to ne to that effect and then I can proceed
accordi ngly.

THE CHAI RVAN: kay. Thank you,
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M. Lanbrecht. W will, we will nove over and see
where that takes us.

But before we do there is one other matter
want to refer to before you begin and it has to deal
with my intervention yesterday about the transcript
with respect to Friday, Cctober 24th.

As you may recall, yesterday norning
intervened to correct the transcript with reference to
page 3675. This norning | listened to the oral
recording and I wish to report to you that ny actual
intervention on, on October 24th was correctly
transcri bed.

However, | felt that ny intervention, when
reread it, was not as clear as 1'd liked it to be,
hence ny intervention yesterday. As you can
appreciate, this is a matter of considerable
i nportance to this Panel and | want to confirmonce
again that there have been no neetings or discussions
involving this Panel and the various chairs of the EUB
and M nisters of the Environment on matters of this
proceedi ng nor any direction received fromthem ot her
than our Terns of Reference for this review So,
again, | wanted to nake sure that that was clear and
take this opportunity to do so.

So, with that, M. Lanbrecht, you may proceed
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and we will just shift ourselves to the other table.

Just excuse us for one nonent.

CLOSI NG ARGUMENT OF GOVERNVENT OF CANADA, BY

MR. LAVBRECHT:

MR. LAMBRECHT: Al right. Thank you for

t hi s acconmodati on, M. Chairman and Panel Menbers. |
would like to start with a brief outline of ny
argunent and then followng the outline, | would I|ike
to take some minutes to speak about val ues associ at ed
with this case.

| would like to talk about the principles of
envi ronnent al assessnent, baseline data, the Regi onal
Study Area design, water, professional judgnent in the
assessnment of significance in this environnental
assessnent, the tenpo and pace of developnent as it is
proposed, fragnmentation, reclamation, the |egal
framework that supports all of this, and a short
concl usi on.

| hope that this will go relatively quickly
and | woul d wel cone any questions that you m ght w sh
to ask during the course of ny subm ssions to you.

The theme of the submissions is going to be
that the EIS and the evidence tendered by EnCana to
the Joint Review Panel contain such uncertainty that

it is inadequate to support the articulation of a
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rational e that the environnental effects of the
Project are not likely to be significant having regard
to the inplementation and mtigation and foll ow up
nmeasur es.

| know this Panel has a particularly high
| evel of expertise and I'mgoing to try to deliver ny
subm ssions at that level. 1, | amgoing to attenpt
to show why, in ny respectful subm ssion, on behalf of
the RAs and the Federal Authority -- the Responsible
Aut hority and the Federal Authorities that the Joint
Revi ew Panel has not been provided wth adequate
information fromwhich it could reasonably articul ate
a rational e.

Now, because the uncertainties are evident on
the face of the material, nmy subm ssions are going to
consi st of a reasonably probing inquiry into the
desi gn and net hodol ogy of the EI'S and the Panel -- and
t he EnCana Panel evidence and its conpliance with the
Terns of Reference signed by Rona Anbrose as the
M ni ster of Environment Cctober 17th '06 and Neil
McCrank as Chairman of the Al berta Energy and
Utilities Board, or AEUB, on Novenber 14th, 2006, and
the EI S guidelines sent to EnCana by the Chairman of
this Panel, M. Connelly, on Decenber 20th, 2006.

| offer up, as the first of the proof of the
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uncertainties, a comment that falls from
M. Denstedt's comments yesterday in his subm ssions
where he indicated that the ERCB had statutory
responsi bilities under Al berta |egislation and the
Al berta Energy and Utilities Board. | have a draft of
hi s subm ssi ons which were nmade avail able to ne and so
|'' m speaking fromthe draft here, not the final
version and it may not be conpletely accurate but |
think it captures the substance of it.

M . Denstedt was speaki ng about the 1975
Surface Access Agreenent and the fact that it, it
referred to | egislation which was now repeal ed. And
he was sayi ng:

"The inplications of a contract

whi ch incorporates repeal ed

legislation is a matter of sinple

contractual interpretation. This

is determ ned by |ooking at the

intention of the parties and

inparting the nost comercially

reasonabl e neaning to the | anguage

contained in the agreenent. In

ot her words, the question is

whet her the parties intended to

incorporate the | egislation that
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stood at the tinme of the contract
or ... the legislation as anended,
al tered or subsuned.

The Suprene Court of Canada,
no less, has indicated it wll
only interpret a contract as
i ncor porating anmendnents or newy
enacted legislation if the
requisite intention to do so is
clearly contained within the
contract.

EnCana submits that a clear
intention to incorporate newy
enacted | egi sl ati on cannot be
found in the [Surface] Access
Agreenents ...

A commerci ally reasonabl e
interpretation of this contract
| eads to the conclusion that the
parties should continue to apply
the | egislation as incorporated at
the tinme of the contract as
i mproved by ... recent guidelines
and devel opnent enhanci ng the

devel opnent and recl amation

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4430

process. "

Now, M. Denstedt went on to nmake subm ssions
about the jurisdiction of the ERCB, but this Panel is
sitting as wth a Provincial conmponent of the Al berta
Energy and Utilities Board and not the Energy
Resour ces Conservation Board, a fact nentioned by
M. Mousseau, counsel to the Panel during the public
heari ngs a few days ago.

Now, this may be a small point, but if EnCana
is relying on the 1975 Surface Ri ghts Access Agreenent
as authority for the proposition that the ERCB has the
authority to grant it devel opnent and application
approvals wwthin the CFB Suffield, then one of two
things is wong. Either EnCana has cone before the
w ong board or the EnCana position submtted by
M. Denstedt, which | read out to you a few nonents
ago about reasonable interpretation of the Surface
Ri ghts Access Agreenent is wong

My submi ssion to you is that it's the latter
and you will recall that ny cross-exam nation of
M. Protti nmade it reasonably clear that the parties
have | ong since ceased to abide by the strict letter
of the 1975 Access Agreenent because events have
passed it by on a nunber of fronts.

The spirit of that Agreenent lives on, but to
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suggest that EnCana has the right to go to the ERCB to
get devel opnent reclamation approvals is sinply
erroneous, in my subm ssion.

Now, my focus is going to be to not to reply
to the various errors which, in ny subm ssion, are
replete within M. Denstedt's subm ssions. Rather, |
woul d like to focus on assisting the Panel in its dual
function first, making a decision wth respect to the
application for three well |icences, and, second,
preparing a final report with conclusion and
reconmendations with respect to the environnental
assessnent of the Project for the Governor in Counci
wWith respect to the application for a permt for 1275
natural gas wells.

So with that introduction | wuld like to
turn to the question of values, and values are
outlined in the EI'S Guidelines which is
Exhi bit 001-005, page 6, Item 4.1, which provides:

[ As read]

"The val ue of an environnent al

conmponent not only relates to its

role in the ecosystembut also to

the value placed on it by humans

froma cultural, social and

econom ¢ point of view"
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So | think it's inportant at the outset to get
ki nd of a bigger picture inmage of what is occurring
within Suffield and the region so that the context of
t he subm ssions which foll ow can be pl aced.

M . Drummond, perhaps you could put up the
first of these exhibits then. 1It's 007-006.

This is the G| Agreenent from 1977 and |'ve
hi ghl i ghted the passage which | want to rely upon.
This was put to M. Protti in cross-examnation and he
had no dispute with this.

This is a preanble to this agreenent and it
recogni zes the Mlitary value of Canadi an Forces Base
Suffield. It says:

[ As read]

"The nature of the Base, including

its location and substantial area,

constitutes a uni que asset for

Canada for use for Mlitary

pur poses whi ch Canada consi ders

irreplaceable in financial or any

ot her terns."

So we're dealing with a very unique Mlitary Base
here. There are a nunber of Federal |egislative
authorities which flowto the Base Commander from

powers exercised by Parlianment. There is |egislative
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power over public |ands and property. There's

| egi sl ati ve power under National Defence and there's
treaty, treaty inplenmentati on power and, as you know,
the British Training Army Unit Suffield trains at, at
Suffield through an international agreenment which
ultimately flows from Canada' s NATO Treaty

obl i gati ons.

Now, within CFB Suffield there is a further
uni que place and that of course is the National
Wldlife Area. And the R AS contains sone material,
interpretive provisions there and that's at 002-132.
And that provides that -- M. Drummond per haps you
could put that up, 002-132:

[ As read]

"The expansi on and consolidation of

key prairie habitat areas for

mgratory birds will be an

i nportant contribution towards

Canada's i nternational agreenents,

including the Mgratory Birds

Convention, the North Anerican

Wat erf oW Managenent Pl an, the

North American Bird Conservation

initiative and the United Nations

Conventi on on Bi ol ogi cal
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Diversity. Awldlife policy for
Canada enphasi zes the protection
of habitats and ecosystens. It is
t he nost cost effective nethod for
preserving wildlife. G ven that

t he amount of wildlife habitat is
declining in Canada as diverse and
uni que areas becone increasingly
encroached upon. Moreover, the
policy indicates that restoring
habitat is difficult, expensive
and often inpractical. An
effective protective option,
therefore, is to incorporate

i nportant sites such as CFB
Suffield, NWA |l ands, into the
Federal system of nati onal
wildlife areas as recommended in
the i npl enmenting of the Canadian
bi odi versity strategy protected

areas."

And then further in the R AS:

[ As read]
"The NWA designation wll secure a

bl ock of prairie habitat
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sufficient to support the ful
spectrumof prairie flora and
fauna endemc to the region. This
contribution to prairie species
conservati on, whereby | arge bl ocks
of native prairie | andscape are
protected under a single
jurisdiction for the benefit of
endem ¢ species and their habitats
IS uni que because no simlar
opportunities will arise in the
future. The area will provide a
secure habitat in which species
can reproduce and repopul ate
surroundi ng prairie environnents
currently inpacted by human

devel opnent and popul ati on
grow h. "

The idea that -- now, the Wldlife Area is a
uni que thing because not only does it support the
purposes of the National WIldlife Act, but since its
creation Parlianent has enacted the Species At R sk
Act whose purposes are outlined in Section 6 of SARA
and the function of the National WIldlife Area and the

species at risk area collectively both support, again,
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Canada's international treaty obligations, Mgratory
Bi rds Convention Act and the UN Convention on
Bi ol ogi cal Diversity.

The regulatory jurisdiction flow ng and
supporting these legislations is, is that of --
primarily that of Federal property. |In other words,
it's Federal control over the property on which these
birds reside or dwell in the course of their |ifespan
that is what drives this. Overall nmanagenent of these
speci es inevitably requires cooperation with the
Provi nces because the speci es noves outside of Federal
jurisdiction and on to Provincial jurisdiction.

But when they're resident or |ocated on
Federal |ands they fall under Federal protection. And
the Species At Risk Act in particular is an inportant
change to the | egal environnent because it brought
about an anendnent to the definition of "environnental
effects"” in the Canadi an Environnmental Assessnent Act,
one which was not present when the Express Pipeline
case went to a Joint Review Panel and sonething which
| wll address a little nore conpletely further in ny
subm ssions to you.

Now, the idea that the National WIldlife Area
supports wildlife to repopul ate the areas is referred

toin the EIS of the Proponent, of EnCana. At Exhibit
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002-018, Appendi x 4A, page 26, curiously enough in the
soci o-econom ¢ baseline conditions report there's a
passage whi ch shows the | ocation of CFB Suffield in
relation to the surrounding hunting areas within
Al berta. And the authors of this report note that:

"While there is no hunting activity

on CFB Suffield or in the National

Wl dlife Area the Base provides

inmportant wildlife habitat and

likely affects wildlife abundance

in the surrounding areas."

Now, within -- that's the Base itself. The
detai |l ed soci o-econom ¢ conditions report provides
sonme interesting context for what's occurring around
t he Base from an environnental point of view

And | would ask you to turn next,
M. Drummond, if you could to page 4826 of this
report.

Now, what -- it's page 26 and this discusses
t he amount of oil and gas activity in the region and
it says:

[ As read]

"Detailed statistics on oil and gas

activity in the RSA are not

avai l able. However, according to

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4438

t he Petrol eum Servi ces Associ ation
of Canada ..."

|"msorry, |I'mgoing way too fast:
[ As read]
"Sout heast Al berta has 48 percent
of all wells in Al berta and 37
percent in all of Canada. The
region's oil and gas industry is
estimated to enpl oy between 4 and
5, 000 peopl e and includes over
170 conpanies. It is estimted
t hat over 8,000 new wells were
scheduled to be drilled in
sout heast Al berta and sout hwest
Saskat chewan in 2006."

Wth respect to enploynent there's a comment at

page 14:

[ As read]

"Currently, this region has the

| owest rate on unenpl oynent in

Al berta. Those |ow rates suggest
that the regional |abor force is
essentially fully enpl oyed and

t hat anyone who wants to work can

be enpl oyed. "
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There's a coment on ot her econom ¢ devel opnents
whi ch appears at page 16. For the near future, the
rapi d pace of econom c devel opnent in the RSA and, for
this purpose only, as | understand it, EnCana used
sonet hi ng nore than Canadi an Forces Base Suffield, is
expected to continue. Alberta Econom c Devel opnent
mai ntains a list of all major projects having a total
value in excess of 2 mllion that have been announced
or proposed.

Tabl e 4A-11 summari zes these projects at
| ocations in the RSA by sector and status. Overall,
the 21 projects have a conbi ned value of nearly
3,208 mllion. 16 of the projects are proposed for
Brooks and Medi ci ne Hat and woul d have a conbi ned
val ue of $235 mllion.

My review of the chart that appears there
suggests to ne that oil and gas may not necessarily be
included in this because there's no specific reference
to the kind of devel opnent fromthe drilling of
8,000 wells that m ght be suggested.

Now, if I -- interestingly, in relation to
all of this, the comment nakes -- the EnCana EI S makes
a comment about the relative value of the current
devel opnent in the National WIldlife Area at page 31

of that report. And it sinply says that:
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[ As read]

"Fromthe perspective of the

overal | regional econony existing

gas production in the NWA can be

characterized as beneficial but

very small."

And that's at page 31 of this docunent.

Now, M. Drunmond, perhaps | could ask you to
turn next, please, to EIS Volune 3 which is
Exhi bit 002-013 at pages 7 and 8. Wat |I'mgoing to
turn to here, Panel Menbers, is the EnCana di scussion
of what's occurring wwthin the Suffield Block froma
Mlitary training point of view and froman economc
devel opnent point of viewwthin -- this is the
cunmul ative effects assessnent section and there are
two comments here.

First, which appears at 002-013, pages 7
and 8, and particularly page 8, | think, that EnCana
forecasts 2325 shallow natural gas wells to be drilled
within the Canadi an Forces Base Suffield as a whole in
the period to 2012 and it projects that infil
drilling of all of the sections to 16 wells per
section woul d be conplete by that tine.

This is at pages 7 and 8. | have not had an

opportunity to highlight this. Yes, 002-013,
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Chapter 7, page 8. | don't think I need to display
this for the purposes of this part of the
presentation.

It al so goes on to discuss the expansion of
Mlitary training. It talks about the existing
training being at the battle group | evel and gives an
expl anati on of the nunber of vehicles involved in
that. It goes on to explain that the British arny
would like to expand its training at Canadi an Forces
Base Suffield in the comng years to include a m x of
what is described as battle group and formati on | evel
traini ng.

The formation level training is also
described in ternms of the nunmber of vehicles and the
inmplications for live fire exercises and the nunber of
personnel that are involved, but the inplication on
this is that -- and it's clearly stated in the EIS,
that training will increase in its intensity and over
a broader area of the National Training Area in the
com ng years.

Now, the evidence of Lieutenant Col onel Bruce
was that the Auditor Ceneral of Canada conducted an
exam nation of the Federal ability to sustain Canadi an
Forces based across the country froman environnent al

perspective for training areas.
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The Departnent of National Defence has
augnented its environnmental stewardship and the anount
of environmental oversight of activities within the
Canadi an Forces Bases across the country, and in
Suffield in particular, has increased in recent years.

You wi Il recall the evidence of Lieutenant
Col onel Bruce that at Suffield, what he described as
the RSS, or the Range Sustainability Section, was
stood up, | think, was the phrase that he used, or
cone into effect quite recently within the | ast year
or year-and-a-half and that the Base Conmmander uses
what is described as RTAM so the Range Training Area
Managenent System to oversee nultiple uses and as an
ef fective managenent plan for the purpose -- all of
t he purposes of the various | and uses on the Base.

Now, this increasingly active exercise of
envi ronnent al stewardship by the Departnent of
Nati onal Defence has not gone w thout notice by EnCana
and | think it's fair to say that the N shinoto well
i ncident probably conmes at a tinme which marks a
transition fromwhat had occurred before to what is
going to occur in future. And you will recall that
wel | .

At around that time, the evidence of the Base

Commander, and | think it was confirned by the SIRC
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representative, was that SIRC had been signing, on
behal f of the Base Conmander, in applications for well
i cences denonstrating | andowner consent, w thout
know edge of the Base Commander, for a period of tine.
And when the well in the wetland, described as the

Ni shinmoto well was di scovered, there was a struggle
over its withdrawal, ultimately leading to a letter
fromthe Base Commander referred to by Ms. Klinek and
others in evidence and the, and the closure of that
wel | .

So, interestingly enough, this marks a
transition in the managenent regi ne and the exercise
of active environnental stewardship by DND and it
shoul d not be overl ooked that there's a change in what
IS occurring.

Now, during ny friend s subm ssions, he nmade
a comment that was, was sort of a straw man argunent
which | think | need to respond to at this point, and
that is that sonme sort of suggestion had been nade,
which is not true, that the Base Commander coul d shut
down the Base or cl ose access, or refuse oil and gas
activity on the Base at any tinme for any reason; in
ot her words, exercise conpletely arbitrary authority.

Now, there are over 10,000 wells on Canadi an

Forces Base Suffield. It is absolutely ridiculous to
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suggest that the Base Commander has exerci sed
arbitrary authority which has interfered with the
devel opnent of oil and gas industry on Canadi an Forces
Base Suffield. It's quite the opposite.

The parties have attenpted to work within the
spirit of this agreenment recognizing dual use, but, in
my subm ssion, recognizing the primacy of the use of
that Base for Mlitary purposes and the paranountcy of
t he exercise of Federal |egislative power and
authority by the Base Commander. 1'll have nore to
say about this a little later.

But what has been occurring on the Base is
not, not arbitrary but a reasonably based exercise of
authority vested in the Base Conmander of |egislative
powers and discretion flow ng from Federal
responsi bility over National Defence and Public Lands
exercised in the interests of the environnent.

There is a concern about the cunul ative
effects environnental assessnment of what is occurring
at Canadi an Forces Base Suffi el d.

Now, in the EI'S guidelines, page 18, which is
Exhi bit 001-005 the Panel indicated that it wanted to
know how oil and gas activities had been conducted and
mtigated in the past on Canadi an Forces Base Suffield

and so there are sone materials in the record on this.
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EnCana's EI'S, Volune 1, page 1-1, indicates that by
the end of 2004 EnCana had drilled nore than
9,000 wells at Canadi an Forces Base Suffield and
1145 shall ow gas wells wthin the area now desi gnated
as the National WIldlife Area. There are other
operators on the Base. EnCana is not the only one on
the Block. It's certainly the nmajor one on the Bl ock.

We went over how these were devel oped with
M. Protti, and you wll recall the production of a, a
bi nder of docunents which was exam ned on. |In effect,
early on in 1976, EnCana obtai ned what is described as
Suffield Environnmental Protection Regul ations
Devel opnment and Recl amati on Approval No. 22,
subsequently anmended with respect to Recl amation
Applications and named 22A.

This has been the authority, the general
aut hority under which these wells have been drilled on
Canadi an Forces Base Suffield outside of the zones
described as the Mddle Sand H Ils Zone, the South
Saskat chewan Ri ver Bank Zone and the m xed grassl and
ar ea.

The requirenents of an environnent al
assessnment were discussed wwth M. Protti and he
suggested that sone sort of environnental assessnent

of the day -- this docunent is dated in 1976, so it's
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32 years ago -- but some sort of environnental
assessnment was done at the tinme. But since that tine,
you will see in EnCana's EI'S Volune 1, page 1-9, that
it takes the position that no environnmental assessnent
is required under Alberta law, indeed for this

Proj ect.

It recognizes, | think, that the EUB nust
t ake environnmental issues into consideration when
determ ning whether to issue a well licence in the
public interest. But EnCana's position is clearly
stated that no environnental assessnent is required.
And indeed it would seemthat other than that early
docunent, no environnental assessnent has ever been
done with respect to these wells and certainly not any
Cunul ative Effects environmental assessnent.

These are proceeded on a well-by-well or
battery-by-battery basis and when you | ook at the
conmpendi um of docunents which is Exhibit 003-027 this
is particularly evident. Tab No. 3 of that docunent
at page 25 is an exchange of correspondence between
SEAC and a representative of the Federal Crown in
2003 -- between SEAC and a representative of EnCana,
pardon ne. And you will recall that SEAC had raised
concerns about cunul ative effects of environnental

assessnment -- cunul ative effects of the anount of
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devel opnent on the Base that had occurred and had
asked if EnCana was aware of any Cunul ative Effects
envi ronnent al assessnent.

And EnCana replies, EnCana is not aware of
any specific long-termcunul ative effects studies that
have been conducted in the NWA.  And indeed the terns
and conditions attached to the -- the devel opnent in
the NWA went on in two phases. The early phase in the
1970s had the old formof Devel opnent and Application
Approval and the ones that appear in the record are
upon the ternms and conditions prescribed. And these
are very rudinentary and provide that prior to well
site pipeline and road devel opnent on undi st urbed
areas, the conmpany will provide a prelimnary
archaeol ogical field reconnai ssance, but there's no
mention of the preservation of wildlife or natural
habi t at .

At page 74, which is Devel opnent and
Recl amati on Approval No. 38A dated 1979, sone
reference is made to wildlife protection. This is for
a small nunber of wells and it provides that drilling
operations will cease if it is determned that work is
havi ng an unacceptabl e inpact on wildlife, but there's
no criteria by which that is determ ned, no other

definitions and nothing that appears in the record
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t hat woul d suggest if or how that authority was
exer ci sed.

Now, the second series of applications
occurred in the late 1980s and early -- the late 1990s
and the early 2000s just prior -- occurred prior to
t he devel opnent of the National Wldlife Area. W
under st andi ng of the evidence of the Base Commander
was that all of the wells were approved prior to the
desi gnation of the National WIdlife Area under the
Canada Wldlife Act. And these applications, again,
while they may -- are very rudinentary in terns of
what they require for environnmental assessnent, if
anything at all, and we went through one of themin
cross-examnation in the conpendiumand it sinply
contained a reference to wildlife and specifically
nmentioned that there had not been a cunulative effects
assessnent done.

So where we are in all of this is that we end
up at the conpendi um of docunents, page 003-027, Tab
No. 4, page 27. This is a letter from SEAC to EnCana.
SEAC, as M. Denstedt submts, is the body with the
expertise to oversee environnmental issues within this
area. And | have subm ssions on that, but according
to M. Denstedt this is the right body for this kind

of corment. And it indicates that:
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[ As read]
"SEAC has previously expressed
concern regarding the need to
better understand | ong-term
cunul ative effects, both positive
and negative, associated with the
shal l ow gas infill program SEAC
fully recogni zes and appreci ates
t he best practices used to
mtigate i nmedi ate and short-term
i mpacts on the environnment. These
best practices have focused
primarily on mnimzing and
repairing ground disturbance with
sone attention to tenporal season
strategies to avoid conflicts wth
bi ol ogi cal activity when it is at
its peak, e.g., raptor nesting,
snake mgration, ground nesting,
grassl and birds, avoiding known
wildlife residences and ..."

And to tell you the truth, that really sounds
i ke what is being brought forward today.

Not wi t hst andi ng t hese best practices, the

l ong-term cunul ative effects of infilling nust focus
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on ecol ogi cal sustainability and ecol ogical integrity
of the prairie ecosystem

This is nost certainly the case in the
new y-established National Wldlife Area. W know
very little about how infilling m ght be changing
quality and integrity of the prairie ecosystemin the
Wldlife Area. There are presently no nonitoring
and/ or investigative studies to see how and why these
things are changing, if indeed they are. No one party
appears to be nonitoring and identifying | ong-term
cunul ative effects.

As | nmentioned, EnCana replied by letter of
Novenber 6, 2003 saying it's not aware of any
cumul ative effects and, by the way, our understanding
of what the ultimate well spacing should be to
maxi m ze the recovery of the gas hasn't changed and
this has required EnCana to re-enter the NWA and there
is a possibility that EnCana will want to develop a
portion of the NMA to 16 wells per section, mainly in
t he southern half.

Now, where we went up with on this is that
there really is not a |lot of baseline data to support
t he environnental assessnent of cunul ative effects on
activities within the National Wldlife Area or

Canadi an Forces Base Suffield. A lot of studies have
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been brought forward, but let me point out that
EnCana, prior to this, has not been engaged;
notw thstanding its corporate policies for high levels
of environnmental stewardship, has not been engaged in
a cunul ative effects environnmental study of what is
occurring by virtue of its activities within Canadi an
Forces Base Suffield or the National WIldlife Area.

And | woul d adopt the cross-exam nation of
t he Joint Revi ew Panel expert, Dr. \Widden, where he
confirmed the accuracy today of the statenent which
appears at page 10 of his report of February, 2008.

The GOC request, the CGovernnent of Canada
request to provide scientifically sound baselines is
appropri ate:

[ As read]

"EnCana shoul d be expected to

provi de a good under st andi ng,

i ncludi ng validated habitat nodels

of the potential for any species

at risk to be disturbed by the

proposed Project. |t appears that

the information provided | acks

scientific principles.”

So there is not a ot of baseline data. There

certainly has been a Canadian Wldlife Service study
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done in two years in the m d-1990s which M. Denst edt
has applauded. It's now 12 years old and I will make
sone nore comment on that a little later as | go.

So, given the |lack of baseline data, how does
EnCana proceed to design its RSA? The EI S guideli nes,
Exhi bit 001- 005, page 16, require that -- EnCana to
establish and, and justify study area boundaries. The
study area boundaries are set out in Exhibit 002 --
and M. Drummond, it mght be helpful to pull this up,
002-013. This is the EI'S Volune 3 and the maps appear
at pages 1 to 3.

We went over these maps early in the
cross-exam nation of the EnCana Panel, but this sets
out what is described as the Local Study Area and the
Regi onal Study Area in relation to the boundaries of
Canadi an Forces Base Suffield. It's inportant to note
--and | will conme back to this in a nonment -- that
not all of Canadian Forces Base Suffield is included
in the Regional Study Area and that there are areas
along the eastern -- or, pardon ne, the western and
nort hwest ern boundary whi ch are not included in the
Regi onal Study Area.

These happen to be an area which is described
as, in Exhibit 003-032 -- perhaps, M. Drummond, you

could turn to that, Exhibit 003-002 (sic), the Base
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map -- and this is the area described as the oi
access area. Yes, if you can -- in the upper

| eft-hand corner you will see the oil access area
there. And if you conpare that to the map we were
just looking at of the Regional Study Area you wl|
see this quadrant of the Base is not included in the
boundari es of the Regional Study Area.

| f you contrast then, this with
Exhi bit 003-034, this is the same map of Canadi an
Forces Base Suffield but shows the well densities and
| think -- I'"'mnot sure if the Panel Menbers had a
tour of this aspect of the Base when you had a tour of
this, but this, this is the oil area. There are
consi derabl e densities of oil wells here and it's not
an accident that the safety tenplates during |ive
firing wwth high velocity nmunitions are pointed to the
east instead of the west because it is the open spaces
of the National WIldlife Area that the ricochet
ordnance may fall into rather than this high-density
wel | devel oped area.

Now, the point of this is sinply that the oi
and -- we know the difference between oil and gas and
t he Panel specifically wanted to know how past oil and
gas activities had been conducted and their effects

mtigated, and the design of the Regional Study Area
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excludes the oil area. That's an anonmaly. The
expl anation for the devel opnent of the study area
boundari es does not cast any light on how this was
done.

There's a description of the study which

appears at Exhibit 002-013, page 6-2, and it basically

says:
[ As read]
"The spatial and tenporal study
area boundaries used to assess the
effects of the Project on
bi odi versity are the sane as those
used for other biophysical
sections including soi
| andscapes, vegetation, and rare
plants and wildlife and habitat.
The rational e and approach to
establ i shing spatial boundaries
for distances is described in
detail in Section 1."

So, | went to Section 1 and | | ooked at the

detail that is supposed to be provided there and you
can find that at page 1-2 of this docunent:
[ As read]

"This provides that the RSA or the
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Regi onal Study Area enconpasses

potential effects on val ued

veget ati on conponents beyond the

| ocal study area. These effects

i nclude those fromthe Project,

e.g., use of access roads, and

t hose from ot her planned and

reasonably foreseeabl e | and uses,

e.g., Mlitary training. The

western and northern boundaries of

the RSA or the watershed boundary

bet ween t he South Saskat chewan and

the Red Deer River, the eastern

and sout hern boundaries of the RSA

are the sane as for the LSA "

And then it's -- and then there's a description
of size and the inclusion of the Koomati Bl ock and
this -- some -- what is an area outside the Base to
the north described as, "Special Areas Rangel ands to
the North and Qutside of the NWA".

So, this constitutes the rationale for the
creation of the Regional Study Area. There's no
expl anati on why, given the request of the Panel to
expl ain how past oil and gas activities were

mtigated. The oil area is left out.
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The practical result of avoiding conpliance
with the EIS request in this respect is to reduce the
footprint of the devel oped area w thin Canadi an Forces
Base Suffield and to effect consequences for the
predi ction of significance of environnmental inpacts on
species at risk, such as the Sprague's Pipit.

Now, we've gone back and forth over the
Li nnen study and ny friend objected significantly to
the fact that the Linnen study was a study of oil and
not gas, but there is oil devel opnent in the Base and
it has not been | ooked at.

More particularly, the Terns of Reference of
t he Panel required or suggested that study area
boundari es could vary according to VEC. Birds w ||
fly outside of the, of the Regional Study Area and the
evidence of M. Collister was absolutely clear. At
his testinony in the transcript at pages 884, and we
don't need to go there for this purpose, but it's very
clear that agriculture is the major inpact on bird
speci es outside of the National WIldlife Area, yet
because little agriculture is carried on within the
Regi onal Study Area other than what m ght be descri bed
as the special rangeland areas to the north, on which
| think we've heard virtually nothing, there has been

no exam nation on the pressures on bird species by
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popul ation as these birds nove outside of the Wldlife
Area or the Canadi an Forces Base Suffield during the
course of their life and are exposed to these
pressures.

There's sinply a recognition that agriculture
is a tremendous effect on these birds. So let's
accept that.

The -- | cross-exam ned on this point
particularly, and the cross-exam nati on appears at
page 906 of the transcript, and fromlines 11 to
line 6. | think it was M. Kansas. The question is:

"Q kay, thank you. Now, to

return to those who devel oped
the EIS, ny, ny proposition
to you is that the -- it
appears that the design of

t he regional study area did
not allowthe EI'S to have
sufficient regard to
pressures on, on bird species
listed in the schedule to the
Species At Risk Act in order
to properly assess whet her
there may be cunul ative

pressures on those species
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together with the effects of
this project. In other
words, you didn't really | ook
when you m ght have done
t hat ?
A MR. KANSAS: |, | don't agree
with that, sir.
Q Al right. Wuld you agree
with me that exam ning the
i nteractions between a specific
project and a specific VECis
| argely incapabl e of securing VEC
sustainability.
A W | ooked at other projects;
we | ooked at other |and actions.
Q And you | ooked within the
regi onal study area boundaries.
A. Yes, we did."

Now, if we accept outside of the Regional Study
Area that agriculture is the main industry, and that's
supported by the EIS materials, if we accept that
there's a lot of oil and gas activity outside of the
Regi onal Study Area, which is also supported by the
materials, if we accept that Mlitary training within

the National Training Area is going to increase from
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battle group level training to formation |evel
training, which will occur over a broader spatial area
of Canadi an Forces Base Suffield, and if we accept

t hat EnCana has aspirations to infill wells throughout
-- shallow natural gas wells throughout the Nati onal
Training Area to 16 wells per section, this is the
context in which we've cone to exam ne the effect of
this Project on species at risk within the Nati onal
Wldlife Area.

It is an ocean of undevel oped land within a
sea of economc activity worth thousands of mllions
of dollars.

| want to spend sone tinme on water because
water sustains life and the EI'S guidelines at page --
at Exhi bit 001-005, pages 3 and 19, require EnCana to
i nclude water supply within the definition of
"project” for this environmental assessnment. That's
at page 3 and at page 19 the EI S gui delines asks for
"Regi onal local and site, site specific hydrol ogy".

Now, there are a series of exhibits that |
would like to refer to here and it would be hel pful to
di splay these, | think, for the purposes of this
subm ssi on

So, M. Drummond, let me ask you to start, if

you can, please, Exhibit 002-010. This is Volunme 1 of
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the EIS, at page 3-4. Now, there's no surprise here.
What this provides is that the NWA is in the driest
part of Alberta and the interior drainages are
normal Iy dry except for a brief typically two-week
period of snow nelt, usually in March, lasting for a
period of one or two weeks.

M. Drummond, can | ask you to turn next,
pl ease, to Exhibit 002-013 at page 9-3. This is sone
di scussion from EnCana's EIS on climte change and the
materi al passages that | want to highlight are there
and 1'mgoing to read them out:

[ As read]

"Central and southern Al berta |lies

within the palace or triangle

area, the nost drought-prone

region in the Canadian prairies.

Specifically, the Suffield region

lies within the dry belt which

commonl y experiences little annual

precipitation. There is a

di scussi on about what is projected

to occur with respect to gl obal

warm ng. "

It says:

[ As read]
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"Projected warmng in this area is
expected to be acconpanied by a
rise in atnospheric noisture flux
whi ch woul d result in increased
precipitation. However, due to

t he increase of noisture in the

at nosphere and the increasing
tenperature, evaporation rates are
al so expected to increase. The
projected increase in
precipitation in the prairies is
expected to be offset by increases
i n evaporation and nodel
prediction indicates that the
annual nean precipitation is
likely to decrease in southern

Al berta."

And then EnCana goes on in what | think is,

W th

the greatest of respect, a very curious coment to

say:

[ As read]

"Potential effects of climte
change on the Project are expected
to be mniml."

Now, we know it's possible to drill for oi

in
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the desert. |It's done in Saudi Arabia all the tine.
VWhat is inportant here is whether water use within the
National Wldlife Area wll allowit to -- wll

support sustai nabl e devel opnent .

So let ne go back to Exhibit 002-015. This
is EI'S Volunme 4 at pages 2-23. The highlighted
passages read:

[ As read]

"Dugouts and springs are inportant

for the survival of surface

ecosystens. The HCL 2002 study

suggests that groundwat er

el evations in the southwestern

corner of the CFB Suffield in the

RSA are declining due to punping

fromthe | ower sand and gravel

aquifer wwthin the pre-glacial

valley. MNeil et al, 2000 and

2002, present hydro-geol ogi cal

conmput ati ons based on punp test

results that suggests over-punpi ng

of the | ower sand and gravel

aquifer will cause excessive

drawdown to occur over |arge areas

of CFB Suffield. In the docunent,
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"Water Conservation and Al location
Quideline For Gl Field Injection
AENV, 2006' the area has been
identified [the area] as 'water
short'. 'Water short' is defined
as when the cunul ati ve human
demand for water neets or exceeds
t he average natural capability of
t he source or area to reasonably
supply the present or the future
needs of water users and the
aquati c environnent."

Let ne turn to page 224 in this sane EnCana
di scussi on of groundwater inportance in its EIS. The
hi ghl i ght ed passage reads:

[ As read]
"Groundwat er di scharges to the
surface springs and wetl ands
wi thin the RSA

G oundwat er di scharges to
surface springs and waters and
wetl ands within the RSA and is an
i nportant water source for
wildlife and wetland habitat. The

unconsol i dated sand and gravel
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aquifers in the pre-glacial buried

val | eys are generally the best

source of water for these wells.

These aquifers al so discharge to

the springs that maintain |ocal

wet | ands. "

And then to page 226 -- so I'mgoing to -- this
basically establishes that it's dry in southern
Al berta and that the drawi ng of water has an inportant
relationship to wetlands and wetl ands have an
i mportant relationship to the sustenance of the
ecosystens in the National Wldlife Area.

Now, we, we heard sone interesting evidence
from EnCana during its reply about the water supply,
and | want to go over the evidence that is presented
in EnCana's EI'S about where the water for this Project
is going to cone fromand what wells are going to be
used. The thrust of this is not to denonstrate so
much which of these nunbers is right, 35, 45, 55, it
is to denonstrate that there's a lack of certainty and
where the wells -- which wells are going to be drawn
from

|'"mgoing to take you to a series of three
presentations, and they change. And not only is

there -- and you will recall the cross-exam nation of,
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of, of EnCana's Panel on this question and I think it
was M. Fudge who had very | ow confidence in the
estimates of the water availability in the aquifer.
"1l come to that point, and | believe agreed with ne
in cross-exam nation that the record-keeping with
respect to water withdrawal fromthe wells is poor.

So what do we know about water? W knowit's
i mportant, but what do we know about water use?
You'll see the description of the wells change and I'm
about to denonstrate that. You'll see that what --
record-keeping in the recent years, in terns of water
wi thdrawal is poor and you'll see that information,
t he confidence | evels about the aquifer availability
is |ow

So sonething nore needs to be done with
respect to water than has been done for the purposes
of this Project.

Al right. Let's start with page 226 of
Exhi bit 002-015. This is Volune 4 of the EIS. Al
right. Now, here the highlighted words read:

[ As read]

"An estinmate anount of water that

EnCana uses at Suffield is

presented in Table 2-9. EnCana is

proposi ng that approxi mately
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35,000 cubic netres of water wl |
be sourced fromthe Dugway VeIl ,
Big Bob Well and other dugouts and
wells that are highlighted in
Table 2-8. This will not require
t he construction of any new water
wells within the NWA "

So let's go to have a | ook at Table 2-8 because
EnCana says, at this point, these are the ones we're
going to use. And sone of themare starred; actually
there's ten of them And if you ook at the stars it
says:

[ As read]

"EnCana |icensed water sources
proposed for Project water supply,
see Volume 1."

Ckay, so these are the ones which, at this point,

EnCana says they're going to use, "see Volune 1".

So we go to Volune 1 of the EI'S, which is
Exhi bit 002-010, page 245. Here EnCana identifies
| ocal sources of water for the Project to include the
Sout h Saskat chewan R ver, the nunicipality of Medicine
Hat and then five wells which are specifically
identified by |legal description. So |I've taken the

| egal description of these wells and |'ve included
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t hem agai n.

So, M. Drummond, could you go then to the
next Exhibit which is these five wells highlighted?

Now, these are the -- first there were ten
now there's five. And the interesting thing about
this is that one of these wells was described in
direct rebuttal evidence |ast Saturday as unlicensed
and so ultimtely EnCana provi ded a new pi ece of
paper, which is 002-138, and here you'll see the
change.

There's a -- the highlighted well is the new
wel | that appears to have been substituted for the
unlicensed well and if you just | ook on the face of
this docunent, and M. Musseau pointed this out, the
top two wells appear to exceed, in average use, the
licensed allocation. So there is a considerable
anount of uncertainty, just on the face of the
materials as to which wells are going to be used.

Wth respect to water availability, the
LandW se report was cited by everyone invol ved and
that's Exhibit 003A-031, Tab G This is a report
comm ssi oned by the Departnent of National Defence
whi ch conm ssi oned a conpany called LandWse to
conduct the "Wetland Ecosystens: An |nvestigation of

Wet | and Ecosystens Wthin Canadi an Forces Base
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Suffield" as a followup to studies conpleted in 2000
and 2002.

The maj or goals were to provide a detailed
groundwat er information for the study area and to
re-eval uate the biological comunities at sel ected
Wetl and sites and to identify potential changes in
bi ol ogi cal health since 2000.

LandW se nmakes a very interesting observation
at page Roman nuneral VIl, so, M. Drummond, if you
could please call up Exhibit 003A-031, Tab G page
Roman nuneral VII. 1'mgoing to read this out because
there's two points here that contra -- exactly
contradi ct what M. Denstedt submtted yesterday:

[ As read]

"The estimated anmount of

groundwat er flow ng through the

mai n Lethbridge Valley and its

three main tributaries in CFB

Suffield is slightly | ower,

92 percent than the m ni mum

non-industrial plus industrial

wat er requirenments of the Base,

which are all together estinmated

to be 455,720 cubic netres a year.

When groundwater flowis
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equi val ent to w thdrawal,

di scharge to wetlands is

eventual ly reduced. Therefore,

renmoval of water fromsurficia

and pre-glacial aquifers at CFB

Suffield will potentially reduce

t he anmount of water available for

di scharge to wetlands in the study

area."

|'mgoing to stop here before | go on, sinply to

say that ny note of M. Denstedt's subm ssions
yesterday was that this was a very good aquifer. And
|"msure it is a very good aquifer; it's just that
it's a very full aquifer, it's used, according to this
st udy.

| think M. Fudge said that conservative
nunbers were used here but he didn't take any issue
with the conservative approach to water in the
dryl ands of southern Al berta.

So there's an inportant point that foll ows on
in the next sentence:

[ As read]

"Water |evel records that extend

back to the early 1980s suggest

declines in water levels of 0.5 to
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2 metres in bedrock (Telfer well)
and in pre-glacial sedinents near
the Ham et of Suffield in the city
of Medicine Hat."

Now, ny note of M. Denstedt's subm ssions
yesterday are that there was no decline in water
| evel s of wells used by EnCana. The Telfer well is
specifically nentioned here. The Telfer well is the
well that is included in the nost recent of the
docunents tendered by EnCana showing its well use and
that is 002-138. This is the list that was produced
in rebuttal evidence. So | don't know where this
conmes from but it's not supported by EnCana's
mat eri al s.

Now, at page 30 of the LandWse report,
LandW se observes that:

[ As read]

"G oundwat er records from 2005 to

2007 are nmuch | ess detailed.”

And | questioned M. Fudge during rebuttal and
this passage appears at page 3980, lines 6 to 21, "The
point | just wanted to make -- this is the question:

"Q The point I just wanted to
make is that the recordkeeping

isn't robust in the recent years
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with respect to groundwater
withdrawal. And I'masking if you
woul d agree with that.

A | don't know if 'robust' is
the, is the proper word, but
certainly there can be

i nprovenent[s] made. And |
believe in the acceptance of the
groundwat er nonitoring or
recommendations in the LandW se
Report, EnCana's hydrogeol ogi st
has recogni zed -- recogni zes that
better recordkeepi ng shoul d be,
shoul d be kept in -- as in an
ongoi ng basis, as we go forward,

regardl ess of the Project.”

And then he goes on to say:

"A. And in fact, a nunber of
investigations ... [are] --
studi es are underway by EnCana

i n-house, quite divorced from

t hese proceedings, to get a better
under st andi ng of, of the whole

area."

Hs -- M. Fudge's comments about the confidence
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| evel of the estimates is in the transcript of the
cross-exam nati on at page 3951 beginning at |ine 21:
"Q Ckay. [So] Yes, so anyway we
have a ..."

|"'msorry, this is the answer. Yes. This is an
answer and it's the end of a long answer and it's just
a passage |'ve, |'ve brought together at |line 21 of
page 3951:

"A. Ckay. Yes, so anyway, we have
a -- now we have a

40-t housand-dol l ar -- a 40, 000
cubic nmetre surplus, quote

unquote. But these are all very
big estimates with very | ow | evels
of confidence, | would say, in

this groundwater world. So there
we are."

So I, I was struck by the |anguage that M. Fudge
chose to use in his rebuttal evidence of "very big
estimates with very low |l evels of confidence". And
asked him about that at page 3977 |line 16:

"Q Al right. Thank you. And,

M. Fudge, | have a couple
guestions for you, then. | was
struck by -- you were going
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t hr ough t he nunbers, but |

under stood you to say they were
all very vague with and you had
very low |l evels of confidence in
them D d that phrase, 'very |ow
| evel of confidence' apply to the
estimates of groundwater use
because the recordkeeping with
respect to groundwater extraction
in the recent years isn't very

t hor ough or robust?"

And hi s answer was:

"A. | was speaking not to the
prediction of use, because it's
pretty well-established that it
t akes 165, or thereabouts, cubic
netres of water to drill and
conplete a well, that sort of
thing. So EnCana, after drilling
10,000 wells has a pretty good
i dea of what their usage is.

| was referring to the
estimates nmade by various firns,
i ncludi ng LandW se and their

predecessors, on what is the
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availability of groundwater in the

NVWA.  And when you really | ook at

it, they don't really have a great

handle on it. And everybody's got

a different nunber. And when |

see 100 percent difference, or

greater, in different reports, I'm

t hi nking, yeah, it's, it's a bit

-- this is not nailed dowm and

this is not based upon enpirical

data that's strong."

Now, to bring this to the conclusion, one of the

Nat ural Resources Canada individuals who testified on
t he Federal Panel reconmmended that there be a water
budget and | think it's generally agreed that there's
no water budget yet and not one proposed for this
Project or brought forward. There's a promse to
devel op one in future.

The recommendati ons made by NRCan are at
Exhi bit 003-019, under heading 5.1.6, and again it
refers to the |ack of baseline data which is a generic
problemthat | touched upon earlier

[ As read]

"Due to the | ack of baseline

i nformati on on groundwater use,
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NRCan recommends to the JRP that
EnCana in its nonitoring and
followup activities establish a
record of past, current and future
use, water use, in the Suffield
area, not just the NWA but in the
Suffield area, to verify the
prediction that groundwater is not
adversely inpacted by its
operations devel opments. NRCan

al so recommends to the JRP that
EnCana provi de a higher degree of
detail on all aspects of the
prelimnary groundwater nonitoring
and followup programrequired in
the EI S gui delines and under CEAA.
This further information on
groundwat er nonitoring wll

i nclude nonitoring |ocations,

nmet hods, proposed nonitoring
wells, if any, nonitoring
frequency and any further details
on groundwater chemstry and fl ow
rates nonitoring that EnCana

intends to do. This will assi st
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in assessing the EEMP."

There are a nunber of overall recomendations
with respect to water use made in the LandWse report
at Exhi bit 003A-031, Tab G pages 111 to 116 -- 115
exclusive. | don't want to run through these in
detail. "I, 1"lIl touch on the headi ngs:

- Moni tor groundwater w thdrawal at five
well locations in the Bayer Net Cript
(phonetic) Spring.

- Monitor water levels at five |ocations.

- Conduct aquifer tests on each well.

- Install and nonitor observation wells.

- Control groundwater w thdrawal rates.

- Control and nonitor w thdrawal from al
wat er sour ces.

- Periodically assess each water source
wet | and and wel | .

- Conduct an ecosystem characteri zation
in the D shpan Lake area.

- Update the Mlitary |and use plan to
protect sensitive |ocations.

- Prepare and adhere to a |ivestock
grazi ng managenent pl an.

- Protect wetlands and water sources from

potential pollution and ensure
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adherence to site recommendations --
Ssite access recomendati ons.

This is something I'mgoing to touch upon a
l[ittle bit later but this author makes a comment about
observations of uncontrolled -- of trails, accessing
wet | ands i ncl udi ng sone areas over steep slopes and
"1l touch upon that a little bit later.

| ve spoken with Col onel Lamarre and DND is
fully supportive of the LandWse recomendati ons and
if the Joint Review Panel would Iike to incorporate
t he LandW se reconmendati ons and t he NRCan
recommendati ons i nto whatever concl usions or
reconmendations it may nmake, DND would fully support
that. Water is an inportant issue here. It has not
been adequately exam ned in the EnCana EIS, with the
greatest of respect.

The response appears to be that because we're
not having any increnental water use, there's no
effect and the EI S guidelines at page --

Exhi bit 001- 005, page 19, suggests that nore is

required, that there should be a discussion of

regional, local and site specific hydrogeol ogy.
So, EnCana has been -- it's true, EnCana has
been drilling, or its predecessors have been drilling

in the Suffield Block for decades now, since 1975,
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over 30 years, and they know a | ot about shall ow

nat ural gas devel opnent in this remarkably rich
produci ng horizon of, of, of rocks underneath the
surface in this area of Al berta and Saskat chewan, but
not nmuch has been done with respect to the assenbly of
information with respect to water use.

So, with the greatest of respect, DND s
concerns in this respect are valid and because this is
a dry area, forecast to get dryer, in the result of
climate change, with an inportant correl ati on between
the aquifer level and the water flow into the wetl ands
on the surface, an essential connection between those
wet | ands and the sustenance of wildlife on the
surface, and a correlation, a direct -- a correlation
bet ween water w thdrawal s through wells and water
| evel s on the surface, this is sonething that needs to
be exam ned; and it should be examned as a
pre-condition to devel opnent.

And | will sinply conclude this section by
noting that when ny friend, Ms. Klinek, nade a notion
to have Alberta's representatives attend here, |
reserved ny right to make subm ssions on the
consequences of Al berta' s absence.

| regret to say that in this instance, as

understand it, EnCana's evidence was that they send
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the statistics of their water w thdrawal s, such as
they are, to Al berta, but what Al berta, but what
Al berta does with themwe know not. And in this

i nstance, Al berta's absence, the consequences of
Al berta's absence fall on EnCana.

You'll be relieved to know that |I'm not going
to be denonstrating anynore docunents for a while. |
would like to tal k about the principles of
envi ronnent al assessnent.

Where this is going is into the design of the
El S net hodol ogy particularly, so it's inportant to
understand, in ny subm ssion, the principle supporting
envi ronnent al assessnent and how those principl es may
have been applied in the circunstances of this case,
in particular with particul ar consequence for the PDA
pr ocess.

Now, | know, as a Joint Panel, that the
statutory obligations under Federal |egislation and
Provincial legislation are not exactly the same. The
EUB assesses environnental -- takes environnental
factors into account in the assessnment of public
i nterest.

For the purposes of this Panel, in the Terns
of Reference conferred upon it, the definition of

"environnmental effects" and the requirenents of
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Section 16 have been incorporated into the Terns of

Ref erence and flow through to the EI'S Gui delines under
whi ch the thing has been prepared. So |I'mgoing to be
drawi ng on some jurisprudence fromthe Federal

envi ronnental assessnent regine with respect to the
general principles of environnmental assessnent.

But | would like to say that in ny respectful
subm ssion, what I"'mtrying to say here is not
restricted to any particular |egislative schene of
envi ronnent al assessnent or assessnent of
environnental effects in the public interest. The
points that I want to nmake are generic ones. Wat is
t he function of environmental assessnment? How do we
do it? Wiy is it done? These are points that fit
into any statutory reginme for environnental
assessnent.

So | want to start, in this respect, with the

ground -- the landmark case, Friends of the O dman
River Society v. Canada. M. Ross, | understand that
you were the Chair of this Panel. 1t's apparent from

t he biography that is included with the Panel in that
-- in the materials and -- but this was the first case
to reach the Suprenme Court of Canada where the Suprene
Court of Canada di scussed environnental assessnent as

a process. And the guiding passage appears at page 3
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its deci sion:

"Environnmental | npact Assessnent
is, inits sinplest form a
pl anning tool that is now ...
regarded as an integral conponent
of sound decision-making. Its
fundanental purpose is sunmarized
by R Cotton and D. P. Ednond in
"Envi ronnental | npact Assessnent
[is]
' The basic concepts behind
envi ronnment al assessnent are
sinply stated: (1) early
identification and eval uati on
of all environnent al
consequences of a proposed
undertaki ng; (2) decision
maki ng t hat both guarant ees
t he adequacy of this process
and reconciles, to the
great est extent possible, the
Proponent's devel opnent
desires with environnent al
protection and preservation.'

As a planning tool it has both an
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i nformation-gathering and a

deci si on- maki ng conmponent whi ch
provi des the decision nmaker with
an objective basis for granting or
denyi ng approval [s] for a proposed
devel opnent ... In short,

Envi ronnment al | npact Assessnent is
sinply descriptive of a process of
deci si on maki ng."

Now, there are a couple of inportant points |

want to make here. First -- and |, | nmentioned this
earlier on in the proceedings -- environnental
assessnment precedes and inforns decision-making. It

i ntegrates environnental factors into decision-nmaking.
It's a good thing. It's -- it supports -- it's an
i ntegral conponent of sound deci si on- maki ng.

It has two parts, an information
gat heri ng- conponent and a deci si on- maki ng conmponent .
Wth respect to the information-gathering conponent,
you can consider the PDAs as an information-gathering
conmponent, in my subm ssion. These should precede the
deci si on- maki ng conponent of the environnent al
assessnent process. That should not cone after it.
And there has been sonething fundanentally reversed in

what has been done here to put the PDAs after the
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grant of regul atory approval

This is very, very inportant because it is
only at the PDA stage when the direct effects on SARA
species or their residences is going to be exam ned.
In other words -- and I'll cone to this inalittle
nore detail at a little later point.

Now, the tim ng of environnental assessnent
as a planning tool is inportant. |In Friends of the
A dman River the Courts said:

"Early identification and

eval uation ..."

And "early" is undefined. The Suprene Court of
Canada in 1994 had a further opportunity to nake sone
di scussi on about the timng of environnental
assessnment. In the case called Quebec (Attorney
General) v. Canada (National Energy Board) (1994) 1
F.O 159. And this is also known as the Quebec
Council of Crees case and it involved a dispute over
t he adequacy of an NEB approval for the devel opnent of
el ectricity generation and transm ssion |ine.

Now, the material passage that | want to refer to
of the majority of the Court is as follows this
occurred under the old ERP Cuidelines order, but the
principle here, in nmy subm ssion, has been -- is

applicable to the Canadi an Environnmental Assessnent
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Act .

What the Court was doing here was tal king about
the flexibility of environnmental assessnment process to
-- in order to do justice in the environnental
assessnment and to neet the circunstances of sound
deci sion-maki ng i n any given case. And what the Court
did was adopt the words of Reed J. in the Friends of
the Island case which is the Prince Edward | sl and
Bridge case across the strait, so the Supreme Court
adopts the concept that the timng of environnental
assessnent is flexible. The passage is this:

[ As read]

"This case appears to nme to be just
such a situation where the nature
of the proposal neans that the
flexibility of the process set out
in the ERP guidelines order is

hel pful. 1In this regard | adopt
the words of Reed J. of the Trial
Division of the Federal Court in
Friends of the Island Inc. v.
Canada where she stated ..."

And then this is a quotation from Madane Justice
Rei d:

[ As read]
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"It is not disputed that it is
preferable to identify potenti al
envi ronnental concerns relating to
a project before private sector
devel opers or public sector

devel opers for that matter proceed
to a final design. It is also
desirable to use the process as a
pl anning tool and to avoid
duplication. | amnot convinced,
however, that it is useful to
consi der whet her the guidelines
order requires the assessnent of a
proposal at the concepts stage or
at a nore specific design stage.
What is required may very well
depend on the type of project
bei ng reviewed. What does seem
clear is that the assessnent is
required to take place in the
stage of the proceedi ngs when the
environnmental inplications can be
fully considered and when it can
be determ ned whether there may be

any potentially adverse
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envi ronnental effects.”

Now, this passage of Madane Justice Reed J.
Approved by the Suprene Court of Canada was al so
referred to by the Federal Court of Appeal inits
decision in Inverhuron & District Ratepayers
Associ ation v. Canada, and this is a decision of the
Federal Court of Appeal and the gloss on this is the
correct gloss and it appears at page 56 of the
j udgnent :

[ As read]

"G ven the nature of the process
and the differences between the
various types of projects subject
to environmental assessnent, there
can be no one prescriptive nethod
for conducting an environnent al
assessnent. "

Now, renenber what the Suprene Court said,
adopting the words of Reed J. that it's a flexible
process and it -- and what may be required can vary.

I n one case, EA at the concept stage; another one at a
nore detailed planning stage, but in any event, at an
appropriate tinme when all of the environnmental effects
can be consi dered.

Contrast that with the subm ssion nade to you
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by M. Denstedt citing a four-part conjunctive test
that nust be applied. The rigidity of that is not
supported in the jurisprudence and, wth the greatest
of respect, reflects a m sunderstanding of sone of the
fundanmental principles of environnmental assessnent

t hat appear to have informed the design and

i npl ementation of EIS by EnCana in this case.

The Federal Court of Appeal goes on to say in
par agraph 56, referring to Madane Justice Reed's
deci si on whi ch had been the subject of judicial
approval by the Suprene Court:

[ As read]

"Moreover, in that case, Reed J.

refused to consi der whether the

order even required that a

proposed project nust be assessed

at the concept stage or at a nore

speci fic design stage. She sinply

hel d that the assessnment nust take

pl ace when the environnental

inplications of a project can be

fully considered.™

Now, that phrase, "when the environnental
inplications of a process can be fully considered”,

you will find in the judgnment of the Suprene Court of
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Canada in A dman River, in the judgnent of the Suprene
Court of Canada in the Quebec Council of Crees case,
and in the judgnent of Inverhuron & District

Rat epayers' Association of the Federal Court of

Appeal. That is the correct statenent of the |aw

And so when M. Denstedt says that
envi ronnent al assessnment nust be done as early as
practicable in the planning stages of projects, this
is true, in part, but it's not a justification for
what has occurred here, which is a deferral of any
field work to |l ook for species at risk until after
proj ect approval .

So what is required depends on the type of
project being considered. Wen you |ook at the type
of project here, we have a | ack of baseline data, we
have a | ack of prior cunulative effects assessnent, we
have i ncreased devel opnent outside of the Regional
Study Area. W have increased Mlitary training and
i ndustrial devel opnment within the Regi onal Study Area.
We have a National WIldlife Area created as a refuge
for wildlife and which supports residences for species
at risk, both plants and -- flora and fauna, and
supports Canada's international obligations for
m gratory birds and bi odiversity.

In nmy respectful subm ssion, what should have
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been done here is that the PDAs shoul d have been done
for this purpose and not later. So let ne turn then
specifically to the PDA process.

Now, I'mgoing to read a transcript of the
cross-exam nation of the Panel's experts. VWile |I'm
doing that, M. Drummond, |'mgoing to ask you to pul
up Vol unme 002-010. This is Volune 1 of the EIS at
page 215. So while M. Drumond is doing that, let ne
say that when the Panel's independent experts
testified | asked themif it would have hel ped themin
their work to have the PDA done and their answer was,
yes, it woul d have hel ped.

Now, what the PDA does is described by EnCana
inits Volume 1 of its Environnental |npact Statenent
and also in its Opening Statenent which was the --
this docunent here. 1'mgoing to read fromthe
Qpening Statement while M. Drummond pulls up Vol une 1
of the EIS and |I' mreading frompage 12 of the Opening
St at enent :

"I'n addition, EnCana has commtted

to providing the environnental

i nformati on obtai ned through the

Project, by way of the proposed

PDA process and the Environnent al

Effects Monitoring Plan to
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regul ators, interested parties and

ot her operators, in an effort to

contribute to environnental

under st andi ng and i nprove

operating practices in native

prairie.”

In other words, the PDAs contribute to
envi ronnental understanding. That's why it would have
been hel pful for themto be done and brought to this
Panel and that's what the Panel's independent experts
t hought .

Now, here is Exhibit 215 and this describes
what the PDA process is intended to be. This
description was done in May. | understand that the
PDA process itself was sonmewhat refined by the tine of
EnCana's August reply, and perhaps slightly further
refined during the presentation, but the information
here defines the fundanmental purpose of the PDAs and
has not been affected by the revisions that have -- to
t he PDA process that occurred in August.

So if you look, I've highlighted the verbs
because | put this to EnCana's Panel when | was
cross-examning. It struck me that all of this is in
the future and it's the wong tine for a project of

this time, given the context that we've got here.
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But if, if you, if you go to the verbs what
will occur in future is that the information conpiled
t hrough t he basel i ne mappi ng process, part of the PDA
process, wll be used to identify ecol ogically and
culturally sensitive areas and to determ ne the | east
di sruptive locations for well sites, access routes,
pi pelines and associated infrastructure.

In other words, the PDAs will identify
ecologically and culturally sensitive areas. So what
happens is that today the exact |ocations of
ecol ogically sensitive areas are not known.

Now, it goes on to say:

[ As read]

"Once you find the ecologically

sensitive areas, a series of team

pl anni ng neetings will be held to

di scuss siting or routing areas.

Thi s process reduces the nunber of

visits to the sites and then once

prelimnary sites for wells and

access routes are nade, any

out st andi ng envi ronnental issues

are identified, then all field

| ocations will be field checked.

The field conponents allow any
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out st andi ng i ssues to be confirned

and addressed at the field |evel.

A field crew consisting of

envi ronnental specialists

bi ol ogi sts, archeol ogi sts and

botanists will visit each location

to collect additional

site-specific data and to ensure

t hat each location is suitable

with respect to terrain, wldlife

and ot her environnental concerns

before construction.”

So the PDA process, inits essence, wthout
having to sort of go through it in detail, is intended
to identify ecologically sensitive areas, to nake a
prelimnary placenment of the wells and the pipelines,
to go out into the field to | ook and see if the
species at risk or other sensitive species are there
and are affected by the proposed initial placenment and
to see whether any adjustnents can be nade.

And all of that is supposed to happen in
future and, with the greatest of respect, it would
have been trenendously helpful if it had been done for
this Panel so that you woul d know where the SARA

speci es were, you woul d know where those species were
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inrelation to the proposed siting of the wells and
t he access routes, and you would know -- you woul d
have had the benefit of the visit of the, of the
bi ol ogi sts and bot ani sts throughout the field surveys
so that we would have the ability to look at a -- not
at a conceptual level but at a nore detailed planning
| evel about just exactly what is going to be the
effect of this Project. None of that has been done.

Now, that's evident, that's evident in the
materials. | would invite you at your leisure to go
through the EIS filed by EnCana and conduct a search
for the word "possible", "wherever possible",
"whenever possible" or perhaps a search for the word
"feasible" or "practicable”. |[|'ve done that and when
you get -- I'mjust going to use sone illustrations.

In Volume 1 of EnCana's EI'S, Project
Description, under the -- at page Roman nuneral 1V
under the headi ng, "Wtl ands":

"Wet|l ands wil| be avoided to the

extent practically possible.”

|"ve got a couple of points to start here. At

page 2-44:

[ As read]

"At this tine, laterals and | oop

i ne and pipeline routes have not
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finely been selected. Routing
al ternatives have been and will be
considered in the route selection
process. EnCana has determ ned
that the preferred strategy is to
avoi d, where possible, sensitive
envi ronnents, i.e. species at
risk."

At page 2-48:
[ As read]
"The route sel ection process and
the criteria considered in route
selection are described in
Section 2.8.3. In selecting
access routes, EnCana w Il avoid,
wher e possible, sensitive

envi ronnents and species at risk."

"Wher e possible", "where reasonably possible",
"where practical", "where feasible", it's sprinkled
t hroughout. |It's because they're not sure.

But if, if you go, what is sure appears from
an exam nation of the Environnental Protection Plan
which is Exhibit 002-077 and, M. Drummond, perhaps
can ask you to pull that up, 002-077. And let's go,

for exanple, to page 2-4, paragraph under headi ng 14.
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Now, | attenpted to cross-exam ne
M. Kennedy, the SEAC representative, on this because
SEAC is going to be burdened wth -- in EnCana's
proposal, with making a decision or with sonething,
"' mnot sure exactly what, and |I'Il have subm ssi ons
to you on that a little later

But where it's not possible, where it's not
practical, where it's not feasible, EnCana in its
mat eri al s descri bes that as exceptional circunstances
and it says:

[ As read]

"I'n those exceptional circunstances

where rare plant species cannot be

avoided this ..."

Read here "SARA pl ant species":

[ As read]

"... then EnCana in consultation

with the environnental specialists

may propose an alternate site

together with appropriate site

mtigation neasures to be approved

by SEAC or EnCana may elect to

cancel that |ocation."

So the tough ones are all going to go to SEAC.

But | think it fair to say -- and there are nmany ot her
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illustrations of this reference to SEAC in what is
descri bed here as "exceptional circunstances”.

You'll see it at page 2-6 under Item 25 which
is "wetlands". You'll see it on page 2-8 under
Item 34, with respect to access trails and,

M. Drummond, | don't think you need to foll ow al ong.
At page 2-10, under item 47, with respect to |ocation
of well sites and pipelines.

The -- it seens certain that species at risk
are going to be directly affected by this Project
because EnCana provides in its Environnental |npact
Assessnent for this to occur and defines a role for
SEAC in that respect and reserves to itself the right
to cancel the |ocation.

Now, this has inplications for the
fundanental design of the EI'S process because of the
definition of "environnmental effects"” which is found
in the Terns of Reference given to the Panel and,

M. Drummond, if you could pull up the Terns of
Reference, | think it would probably be prudent to
take a nmonment just to |look at that.

"' mon page 2 of the Terns of Reference under
the definition of "environnental effect". 1'Il read
this out while ny colleague is |ocating that.

This is basically an incorporation of the
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Terns of Reference for this Panel flow ng through to
the EI'S Guidelines conveyed by the Panel to EnCana
fromthe definition of "environnmental effect” in the
Canadi an Environmental Assessnment Act and it neans:

[ As read]

"Any change that the Project may

cause i n the environnent,

i ncludi ng any change it may cause

to alisted wildlife species, its

critical habitat or the residence

of individuals of that species, as

those terns are defined in

Subsection (2)(i) of the Species

At Ri sk Act."

Now, I'mgoing to stop there for my purposes and
l"mgoing to -- this part of the definition -- it goes
on. M. Denstedt read out the definition of
"environmental effect”. He did not read out this
passage. This is what is described as the "species at

ri sk amendnent to the definition of 'environnental

effect'” in the Canadi an Environnmental Assessnent Act.
The -- it, it requires -- it is a direct
effect. In other words, if you are going to have a

direct effect on a, on a listed wildlife species or

its residence, as defined in Subsection (2) of the
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Species At Risk Act, that has to be assessed and al
of this is done in future through the PDA process.

So there is sonething fundanental about the
design of the EIS or the PDA process which, which is
at, at the route here of what has resulted in a
situation where we have such uncertainty.

| nmean -- now, the nethodol ogy that EnCana
cites is -- appears to be derived fromthe report of
t he Joint Review Panel for the Express Pipeline
Project, and | have a passage of the transcript which
is -- that | would like to read out.

This is M. Denstedt's subm ssions again.
It's draft, but this is what | understand himto have
been sayi ng:

[ As read]

"The Canadi an Envi ronnent al

Assessnent Agency and the Courts

have informed the process to

systematical ly determ ne whet her

there are likely to be any

significant adverse environnental

effects. And here's the test that

has been derived as a result of

the legislation and the Court's

interpretation.”
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Now, | will pause here to insert some commentary.
| have already commented that | disagree with
M. Denstedt's interpretation of what the Courts
interpret on these obligations. M. Denstedt's view
is that there appears to be a sort of a sequential
process of decision-making and | submt, based on the
authorities that I've read to you, that a sequenti al
process of decision-making is, is, is inconsistent
with the flexible environmental process. And | wll
come to this in respect of the Federal Court of Appeal
j udgnent in the Express Pipeline case in a nonent.

So M. Denstedt then goes on to sort of
define a process, well, first you | ook at sonething
and if there's nothing then you stop. But if you got
sonmet hing then you go to the second thing and if, if
you' ve got nothing there, then you stop. And then you
go to the third thing, and if there's nothing there
then you stop, and then if you go to the fourth thing,
you go there and you stop.

In other words, a very separate and
sequenti al series of decision-nmaking steps is proposed
and it appears to be derived fromthe decision of the
Joint Review Panel in, in the Express Pipeline case.

Now, the Express Pipeline Joint Review Panel

is very distinguishable fromthis case. | realize
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that one of the EnCana's experts was al so retained as
an expert on the Express Pipeline Joint Review Panel,
so | can understand why there woul d have been sone
reference to that material, and perhaps sone
i ncor poration of nethodol ogy there, but there's a --
you have to be careful when you're doing sone --
adopting sonething that's 12 years old as the Express
Pi peline Joint Review Panel decision was.

First, this was very near within the tine
t hat the Canadi an Environnmental Assessnent Act had
cone into force. It cane into force in 1995. It was
enacted in 1992. The Express Pipeline Joint Review
Panel is 1996.

I, I had a chance to | ook at the Panel report
and it -- the Panel majority states at
Section 3.6.1.3, quote:

[ As read]

"The Panel realizes that cunul ative

effects assessnent is an evol ving

science with no single

met hodol ogy. The net hod of

undert aki ng such an assessnent

will usually depend on the project

and its environnental effects.

Even within the cunul ati ve effects
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assessnent of one project, the

nmet hod of assessing can vary from

one project to another.”

The antiquity of the Express Pipeline case is
that it's 12 years old and it's surpassed now by
subsequent experience. This was a single pipeline
running fromHardi sty across the American border into
the United States. It did not go through a National
Wldlife Area and, in particular, it was assessed
prior to the enactnent of the Species At Risk Act.

Qur experience here is nuch different. What
we're looking at here is what |'ve described to you
earlier as a National Wldlife Area in the mdst of an
ocean of devel opnment and economi c activity.

And so, while they' re both pipeline cases,
they're very different projects in very different
contexts and very different |egal regines, and
particularly that the Species At R sk Act now has
affected the definition of "environnental assessnent”
in the Canadi an Environnental Assessnent Act and did
not exist at the tine of the Express Pipeline Joint
Revi ew Panel report.

Now, M. Chairman, this would probably be an
appropriate nonent to break, if we could. It's 25

after 10:00, but this is probably a good nonent to
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br eak.
THE CHAI RVAN: Yes, thank you,
M. Denstedt -- sorry, M. Lanbrecht. Just one

guestion before we break.

Coul d you give us an estimte of
approxi mately how much nore tinme you m ght need? This
is just again for our planning purposes once we
reconvene after the break.

MR. LANMBRECHT: Perhaps till about 1:00. If
you wanted to break at 1:00 I woul d expect that |
woul d be done by 2:00.

THE CHAI RVAN | think what we will try to
do obviously is to conplete your argunent.

MR. LAMBRECHT: Yes.

THE CHAlI RVAN: And then have a later |unch

break then, all right?

MR. LANMBRECHT: |"mokay with that, thank
you.
THE CHAlI RVAN: Okay. We will return then at

-- in 15 mnutes at 20 to 11: 00, thank you.
(Mor ni ng Break)
(Proceedi ngs Adjourned at 10:24 a.nm.)
(Proceedi ngs reconvened at 10:40 a.m.)
THE CHAI RVAN: M. Lanbrecht, we are ready

to proceed once again. | presune you will continue to
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want to put exhibits up on the screen, so we wll
continue to sit here during that period. So please
pr oceed.

MR. LAMBRECHT: M. Chairnman, | think I'm
pretty nmuch through the part of ny subm ssions that
are going to rely heavily on these materials. There
will be sone additional materials that I wll refer
to. I'mconfortable if the Panel resunes its other

position or does whatever.

THE CHAI RVAN: In that case we will nove
back to the --

MR. LANMBRECHT: Thank you. Thank you.

THE CHAI RVAN: -- to our normal sitting
her e.

MR. LANMBRECHT: | appreciate you

accommodating me and |I'msorry the technol ogy didn't
work. We, we thought we had it yesterday, but things
change.

THE CHAI RVAN: Pl ease proceed,
M. Lanbrecht.

CLOSI NG ARGUMENT OF GOVERNMENT OF CANADA, BY MR LAMBRECHT
( CONTI NUED) :

MR. LANMBRECHT: | was responding to
M. Denstedt's subm ssions about what | describe as

t he conjunctive four part -- what he described, as |
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understood it, as the conjunctive four-part test
whi ch, in ny subm ssion, was wongly attributable to
the judicial consideration of CEA

This was the subm ssion that the test for
this Panel, as M. Denstedt suggested, was a sort of
an if stop, if stop, if stop, if stop, kind of
process. As | indicated earlier, that approach is not
consistent wth the judicial adoption of a nore
fl exi bl e approach to environnmental assessnent
evidenced in the Suprenme Court of Canada decisions in
Ad dman River and Quebec Council of Crees and the
Federal Court of Appeal decision in |Inverhuron.

To the extent that it may flow fromthe
Express Pipeline Joint Review Panel, it has been
overturned by the Federal Court of Appeal decision in
Express Pipeline. And the material passage here is at
page 13 and the proposition that it stands for is that
t he assessnment of environmental effects is not
sequential or separate. So the Court of Appeal
wites:

[ As read]

"I't was argued and in this the

appl i cants echoed the views of the

di ssenti ng Panel nenber that

Subsection 16 requires a
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sequenti al exam nation of the
factors enunerated therein. In
particular, it was said that the
Panel erred in not considering the
possi bl e environnmental effects of
t he project before | ooking at any
possible mtigation nmeasures.

Not hing in the statute supports
such a view. Section 16 certainly
does not say or inply that the
listed factors nust be considered
sequentially while Section 37 as
wel|l as Sections 20 and 23, which
do not apply in this case,
strongly suggest that mtigation
nmeasures and environnental effects
nmust be considered together. In
our view, logic and conmon sense

poi nt the sanme way."

And then there's a passage that ny friend read

about :

[ As read]
"There being no point in
consi deri ng hypothetical effects

if you can mtigate them"
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The point that | wanted to draw upon fromthe
fuller passage is that this sort of sequenti al
deci si on- maki ng process is expressly rejected by the
Federal Court of Appeal in that decision. And it
finds its way, with the greatest of respect, into sone
of the treatnent of cunulative effects issues because
t he suggestion is that, well, if the cunulative
effects is mnor -- | think the phrase was used
"negligible", then we don't need to conduct a
cunul ative effects environmental assessnment of it.

And -- to respond to that, I would like to
note that the EI'S CGuidelines given to EnCana, which is
Exhi bit 001- 005, at page 32, suggest -- they use the
word "shall adhere" to the Cunul ative Effects
Assessnent Practitioner's Cuide published in February
1999 by the Canadi an Environnental Assessnment Agency.
And | would like to refer to passages at pages 1 and 3
of that docunent, starting at 1:

[ As read]

"Concerns are often rai sed about

t he |l ong-term changes that may

occur not only as a result of a

singl e action but the conbined

effects of each successive action

on the environnent. Cunul ative
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effects assessnent is done to
ensure the increnental effects
resulting fromthe conbined
i nfl uences of various actions are
assessed. These increnental
effects may be significant even
t hough the effects of each action,
when individually assessed, are
consi dered insignificant."

And so contrast the EnCana approach with this:
[ As read]
"Cumnul ative effects assessnent is
i ncreasingly seen as best
practice."

And then go on to page 3:
[ As read]
"Cumnul ative effects are not
necessarily that nuch different
than effects exam ned in an El A
In fact, they may be the sane.
Many El As have focused on a | ocal
scale in which only the footprint
or area covered by each action
conmponent i s considered. Some

El As al so consi der the conbi ned
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effects of various conponents

together, a pulp mll and its

access route. A cunul ative

effects assessnent further

enl arges the scale of an

assessnent to a regional scale.

For the practitioner, the

chal l enge i s determ ning how | arge

an area around the action should

be assessed, how long, in tine."

And so the EI'S Cuidelines define cunul ative
effects as changes to the environnent due to the
proj ect conbined with the existence of other works or
and/or other past, present and reasonably foreseeabl e
future approaches.

So, to go back, just briefly, to the question
of the Regional Study Area, wi thout EnCana -- w thout
an exam nation of what is occurring outside the
Regi onal Study Area, at |east on those species that
spend sonme of their life cycle outside of the National
Wldlife Area, it's difficult to see how there can be
an adequate environnental assessnent of the influences
on these species and Environnent Canada makes this
point inits, inits -- in the Governnment of Canada

subm ssi ons, Exhibit 003-012, page 293.
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l"mgoing to try to illustrate this wth
reference to use of judgnment and, and, and with
respect to fragnentation for the antel ope and the
Sprague's Pipit particularly, just by way of
illustration, but I do not nean to limt the
generality of this subm ssion by that focus.

Now, the use of professional judgnent in the
assessnent of significance done by EnCana's EI'S was
t he subject of comment by Dr. Whidden and is al so
articulated in Exhibit 002-013 at page 5-9. This is a
part of EnCana's EIS, | think, and it is Section 5.6.1
whi ch di scusses the overall assessnent approach. It
says:

[ As read]

"Wldlife resources are clearly an

inmportant attribute in the NWA as

conservation of wldlife and

habitat is the area's primary

mandat e. "

It goes on to say that:

[ As read]

"Few scientific studies have

enpirically assessed the effects

of infill drilling and well

density on wldlife species and
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And:

assenbl ages in this particul ar
ecol ogi cal setting, e.g., dry

m xed grass."

[ As read]

"Gven the limted enpirica
measures relevant to the study
area we avoi ded nodel | i ng whi ch
by its very nature, demands
enpirically derived inputs.

Al t hough best prof essional
judgnent ultimately plays a nmajor
role in assessing effects

signi ficance, the inportance of
wildlife effects for this Project
demanded a scientific
under pi nning. Fortunately, infil
drilling has taken place within
the N\VA in imedi ate environs in
the recent past. This presented
an opportunity to enpirically
investigate, to sone extent, the
magni tude of infill drilling
effects during field

i nvestigation."

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4511

|'mgoing to have quite a bit of conment on this.
The field investigations |I think that are going to be
material, particularly for the Sprague's Pipit, is
this two two-week period of field studies in 2006
whi ch attenpted to conpare popul ati on nunbers for
Sprague's Pipit in 2006 to what had been di scovered by
in the Canadian WIldlife survey some 10 or 11 years
earlier.

There was a | ot of discussion with respect to
the scientific validity of that approach and I'l1 just
touch upon that by way of highlight.

The point here is the recognition in EnCana's
own EIS that "best professional judgnment ultimtely
plays a major role in assessing effects significance
here".

Now, the defence by M. -- this was -- the
defence by M. Denstedt was that reasonabl e m nds can
differ on the assessnment of significance. But |I would
encour age upon the Panel the opinion of the Joint
Revi ew Panel expert, Dr. Troy Wi dden, whose opinion
still today survived after his consideration of
materials and evidence submtted during the report.

Now, his August report from 2008, he agreed
with the follow ng statenents that were his opinion

t oday:
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[ As read]
"We concur that the evidence
supporting inpact predictions was
not provided in many instances.
There is a heavy reliance on
unproven or questionable
mtigation strategies and several
species at risk were not assessed
t hrough systematic surveys."

He said this:
[ As read]
"Several conclusions relating to
wildlife in the EIS appear to be
based nore on subjective
pr of essi onal judgnent than actual
filed data or nodel results.”

Thi s was hi s opi nion:
[ As read]
"We agree that the cunul ative
effects assessnent for the
wildlife VECs was inadequate. The
Proponent did not undertake a
cunul ative effects assessnent for
all terrestrial wldlife species

listed on Schedule 1 of SARA as
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all environnental effects on
species at risk VECs were

predi cated on bei ng not
significant or negligible. These
predictions were generally not
based on quantitative data or were
based on insufficient data and

subj ective professional judgnent."

He al so was of the opinion that:

[ As read]

"EnCana' s apparent reluctance to
conduct adequate statistical

anal ysis, including the power

anal ysi s and consi derati on of
sanpl e sizes requested by the
Governnment of Canada, is

di sappoi nti ng and di senchanti ng.
If a lack of proper analysis is
typi cal for Canadi an environnenta
assessnents as EnCana argues, then
the typical assessnent is

i nadequat e i ndeed. "

It was his opinion that:

[ As read]

"Benchmar k of natural range of
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variation is not a good paraneter
for predicting inpact significance
and we provide this suggestion
quite aside fromthe fact that
natural variation has been
gquantified by EnCana and therefore
their claimthat a given effect is
within the range of natura
variation is flawed."

It was his opinion that:
[ As read]
"Habi tat fragnentation was not
assessed because it was not
considered to be a key issue for
the Project as disturbance from
pi pelining would be | ess than
2 metres for well tie-ins and | ess
than 4 metres for | oop |ines.
These wi dths were consi dered
insufficient to result in a
habitat fragnentation effect.
However, these clains remain
unsubstanti ated and | ack any
provision of rationale related to

the potential inpacts to all VEGCs,
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| arge and small, fromlinear

di sturbances less than 4 netres in

wi dth on the ecological integrity

of the NWA."

Now, the defence of M. Denstedt was sinply to
di sm ss the evidence of the Panel's independent
expert, Dr. Troy Whidden.

The problem in ny respectful subm ssion, is
that it goes deeper than nerely a difference of
opi ni on between reasonable mnds. This goes to the
adequacy of the EI'S design and net hodology and its
conpliance with the spirit of the EI'S Guidelines.

So let ne turn to one of the passages on
cumul ative effects that appears in the EIS materi al
I"min Volume No. 3 of the "Terrestrial Bioeffects”
and 1'mgoing to conpare a statenent nade at page 7,
which is Exhibit 002-013. | want to conpare a
statenent that appears at page 729 with a statenent
t hat appears at 726.

Now, I'mgoing to start at 726. This was VEC
response to cunul ative |land use and thresholds in the
MIA. It cites the Dillon study. Now, Dillon's study
was an environnmental assessnent of, of formation
| evel, Brigade -- battle group level training in 2006

at CFB Suffield and it says as follows:
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[ As read]

"Sonme information exists concerning
t he magni tude of conbined mlitary
and oil and gas effects in the
MIA. This is found in the recent
envi ronnent al assessnent of
formation level training at the
CFB Suffield (Dillon 2006) as well
as fromdata anal ysis conducted
for the current infill drilling
EIA. The formation | evel training
EA (DIl on 2006) concl uded t hat
two |isted species of song bird,
Bai rd's Sparrow and Sprague's
Pipit, showed declines in the
areas with the highest |evels of
Mlitary training from1996 to
2004."

Now, junmp over to page 729 with respect to the
significance, and you go down to the fourth -- third
and fourth bullet:

[ As read]
"2006 field investigations suggest
that densities of breeding birds

song birds in the upland grassl and
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habitat type and the grassl and
m d- | ow shrub habitat type
respectively were not
significantly higher in the 8
wel | s per section versus the 16
wel I s per section.”

And then their professional judgnent is
exer ci sed:

[ As read]

"Breeding birds are resilient to
the current cunul ative effects of
l and use in the MA "

So we have EnCana's own environmental assessnent
citing DND s study whi ch docunents what is descri bed
as a reduction in the nunber of Sprague's Pipit which
is, which is of course one of the species at risk over
whi ch we have had -- heard quite a | ot of evidence in,
in the National Training Area. And then sinple
di sm ssal of that by saying, well, we went out for
four weeks and we | ooked -- we, we didn't -- we found
nore birds and therefore they're resilient.

Now, there was a | ot of exam nation and
evidence on this point. It cane down to the tables
and the scientific approach that was in Tabl es 5J.

|"mjust going to grab nmy table. | don't think you
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need to refer toit. | won't refer to it because |
can't find it, but the -- essentially, as | recall, it
was -- M. Collister had gone out into the field

and/or field work had been done under his study for
two two-week periods in the sumer of 2006 which is
before the EI'S CGuidelines were issued to EnCana. And
based on that, the EIS was filed shortly after the EI' S
Quidelines were issued to EnCana in the |late w nter of
2007 and wel|l before the birds returned to the habitat
for any field work.

So it's not necessarily wong that EnCana
prepared its EIS or began the work on its EIS before
t he i ssuance of the Terns of Reference. |It's just
that | think all of the substantial field work was
done before they -- and the design of that field work
was done before the EI'S CGuidelines were received.

And so little was done afterwards to correct
any of the deficiencies that may have arisen in, in
t hat approach and this becones particularly apparent
with respect to this study.

Brenda Dal e's evidence on this point is
particul arly probative. She was accepted by her peers
as the person on the Federal Panel, and indeed of all
t he panelists here, with the nost experience in

respect of the Sprague's Pipit. And she was
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particularly critical of these field surveys for |ack
of statistical power analysis and failure to conply

wi th observer bias and to take account of other
varieties, particularly noisture, and -- that can have
an effect on bird abundance.

Essentially, as | recall, the table relied
upon by M. Collister which was 5J-1, it showed a
significant increase in the nunbers of Sprague's Pipit
and that's used throughout the EnCana EIS, in
particular in the Reply, to distinguish all of the
ot her concerns about the decline in the popul ati on of
t hat speci es.

It's admtted by M. Collister during
cross-examnation and in the materials that, that
there were many factors that could have affected the
abundance of Sprague's Pipit in that -- those two
t wo-week periods. And Ms. Dale was particularly
strong on the point that the nunbers in Table 5J-1
whi ch showed the increase in nunbers were not valid
and that the only valid nunbers were the nunbers
denonstrated in Table 5J-3 which showed a decline.

But the point | want to make with respect to
the Sprague's Pipit is essentially this, that the
Dillon study, which is referenced in EnCana's own EIS,

shows a decline in Sprague's Pipit in the training

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4520

area in relation to training activity which occurs in
t he sumer nonths and we know training activity is
going to increase.

| think we can accept M. Collister's
evi dence that agriculture outside of the boundaries of
t he Regional Study Area is having an adverse effect on
Sprague's Pipit populations. So we know that the
pressure on this bird outside of the National Wldlife
Area is increasing fromagriculture and fromincreased
Mlitary training that will occur in the future

And where we end up with this is the position
which I found surprising, which is that EnCana i s not
going to survey for Sprague's Pipit in the course of
its PDA process.

So al though there's evidence that the nunbers
are declining and that the Sprague's Pipit -- this is
sinmply di sm ssed based on professional judgnent, on a
statistically flawed survey period in one -- two
t wo- week periods and then the general professional
judgnent is exercised, well, the birds are resilient,
which flies in the face of the evidence
scientifically. And then the conclusion is reached,
and we're not going to have any effect on them anyway
because we're going to avoid their habitat. But we're

not going to |l ook for them by the way, when we do our
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PDA surveys.

Now, this just does not -- this is not
just -- this attracts, in ny respectful subm ssions,
the criticisns that Dr. Wi dden made of these
judgnents. And these are valid criticisnms and are
reflective of some of the problens with respect to the
exerci se of judgnment in the assessnent of significance
made, in this case, for a specific species at risk.

This is conmpounded -- | think I would submt
sinmply that a precautionary approach woul d have
suggested sonmething |l ess dismssive than sinply
saying, we're not going to ook for the bird. |If the
justification for not |ooking for the Sprague's Pipit
during the survey is that they're too sensitive,
they're too area sensitive and we don't want to
disturb them then that is wholly inconsistent with
the idea that the birds are resilient to trails and
traffic. If, if they're going to be disturbed by
researchers in the field who -- then they're going to
be disturbed by trails and traffic and wells.

If, if -- and in any event, as | understand
it, there will be field surveys for other species
which are likely to do the kind of disturbance that is
sought to be avoided anyway. And with respect to the

Burrowng OM, as | understand it, the proposal is to
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wal k everywhere in the Wldlife Area, not just the
wel |l sites and the access areas, but throughout the
Wldlife Area in thirds, in each season, to | ook for
t he birds.

So | just don't understand this and | have a
couple of points I'lIl make on this. But the problens
here are not precautionary. This does not reflect a
sort of precautionary approach to this, to this
species at risk and indeed the refusal to | ook for
this species is baffling because the PDA process is
chanpi oned as one which wll get environnental
informati on and provide it publicly.

Now, I'Il cone to the question of the
designation of critical habitat in nmy subm ssions.
EnCana is dism ssive of that saying that, well, there
is no legal status of prelimnary critical habitat
and, in fact, this is sinply an effort to frustrate
EnCana' s devel opnent rights.

My submission to that is sinply that it is
the schene of the |egislation under the Species At
Ri sk Act that recovery plans and action plans wll be
prepared for the species at risk including the
Sprague's Pipit and that this can include a
designation of "critical habitat".

And so all that Environnment Canada is doing
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is attenpting to conply with the obligations that
Parliament has conferred on it under the Species At
Ri sk Act.

| ndeed, in other environnments they woul d have
criticized for noving far too slowly. But for the
EnCana Project not nuch is happening in the National
Wldlife Area. There's a little bit of grazing and
sonme well access activity for the existing well sites,
but this is otherwise an area that is within the
protected boundaries of the Canadi an Forces Base
Suffield to which access is denied at |aw, under the
Def ence Control |l ed Area Access Regul ati ons.

So when there's a correlation between
EnCana's Project and Environnment Canada's activities,
it is both a consequence of the statutory obligation
under the Species At Risk Act and a response to a
proposal to industrial devel opnment that is brought
forward by the developer. The whole thing is
conplicated by the tenpo and the pace of the
devel opnent.

Now, there were questions fromthe Panel, and
very good questions | thought, about the tenpo and the
pace of the devel opnent. Wat is proposed is a
project where construction wll occur in three years.

The comm tnments, which are Exhibit 002-136, this is
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EnCana's conmtnent letter, do not conmt to doing
this Project on a pilot basis or over a |onger period
of tinme. The possibility of a pilot project was
sonet hi ng that coul d have been included as an
alternate to the Project.

| ndeed, the Terns of Reference given to
EnCana by the Panel require the, the consideration of
alternatives including the postponenent or
cancel lation of the Project. And really, postponenent
or cancellation sinply were not | ooked at. All that
was | ooked at is that, we want -- is a three-year
construction wi ndow period followed by a 20 to 40-year
operating lifecycle of the Project, all of which is
going to be covered by one permt.

| understand, fromthe subm ssions of
M. Denstedt, that EnCana woul d be prepared to accept
a pilot or perhaps sone small extension of the
construction period fromthree to four or five years,
if it was inposed upon it as a condition of project
approval. But even then it asks that the pil ot be of
sufficient size to give data to verify the process
predictions and all of that is not discussed in -- as
an alternative in the EIS.

So what a three-year project does, which is

the Project that is proposed, is it really challenges
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sonme of the principles of adaptive managenent. The
El S CGuidelines require sonme consideration of the
ability of species to recover fromeffects so that you
can adaptively manage. And the point has been nade by
t he Federal Panel and by the Environnmental G oup's
Panel | believe as well, that by the tinme the effects
are assessed the Project is constructed.

So this really challenges the adaptability of
adapti ve managenent and that is a matter wholly within
EnCana's command and they have chosen to cone forward
with a proposal of this kind for a three-year
constructi on wi ndow.

The EI' S Guidelines, at page 6, suggest that
EnCana shoul d consi der the values of the VEC, and |
went over this at the begi nning of my subm ssions when
we tal ked about values. M. Denstedt's response there
is to talk about the waste of the natural gas if it's
not extracted. And so there really is an
under - appreci ation of the capital value of undevel oped
| and as a social and cultural heritage.

At page nunber -- at the EI'S Cuidelines
Exhi bit 001, page 005, page 23, Item No. 34 requires
EnCana to consider |and use policies and research
manage -- and, and initiatives.

Now, this is sort of forward |ooking. In

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4526

ot her words, this -- as | read this, when | read this,
m ght have invited EnCana to anticipate that during
the course of its Project sone part of the National
Wldlife Area on which there are nmultiple species at
ri sk, for which recovery plans and action plans and
designation of critical habitat are conpelled by
statute and are underway, m ght actually be decl ared
critical habitat.

So to anticipate that and to respond to it in
the EIS to say, well, if sone or sone part of, of the
National WIldlife Area were to be designated critical
habitat, this is how, this is howit would reflect or
i npact our need for the Project. But the evidence in
that regard is entirely mssing, and | confirmed this
on cross-exam nation wth the EnCana panel

We don't know where, in effect, the
break-even point for this Project is. Is it
200 wells, 400 wells, 600, 800? At what point does
t he Project becone uneconom c for EnCana? There is no
evidence on this, and so there is sinply a conpl ete
failure to anticipate land use initiatives that are
underway to the know edge of EnCana at the tinme and to
i ncorporate that into postponenent or perhaps
cancel l ation of the Project as an alternative, as it

is requested of EnCana in the EIS.

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4527

So, the tenpo and pace of devel opnent
chal l enge the ability of adaptive managenent and do
not have regard to sone of the obligations set upon
EnCana in the EI'S CGuidelines which is to consider
al ternates, including postponenent or cancell ation of
the Project and to include | and use initiatives which
are underway.

| would like to take sonme tinme to tal k about
habi tat fragnmentation and | want to use antel ope and
Sprague's Pipit as illustrations. | think the points
that 1'mgoing to make are easily nmade with respect to
snakes as well and I'm |I'mjust going to start with
snakes but I'mnot -- use themby way of illustration
to say that there is sinply a difference of
prof essi onal judgnent again, as | see it, between
M. Collister and M. Didiuk as to the significance of
effects on rattl esnakes.

Wth the greatest of respect, M. Didiuk has
a superior field experience and it is unfair of, of
M. Denstedt to criticize M. Didiuk's illustration
for the Panel which used a smaller nunber of snakes,
to be dismssive of that when it was well known by
saying, well, there's 10,000 snakes and so obvi ously
this isn't the right nunber of snakes to be used.

The exanple that M. D diuk was attenpting to
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gi ve was based on a nuch smaller area in the NWA and
that was confirnmed by ny cross-exam nation of

M. Collister. So this rhetoric about there's

10, 000 snakes and therefore you can ignore

M. Ddiuk's exanple is that, it's rhetoric.

And so passing on fromsnakes to goat to
ant el ope, one of the thenmes of the EnCana EIS is
avoi dance of mgratory birds by having the
construction period in the winter and this, this is an
irony because the National WIldlife Area and Canadi an
Forces Base Suffield are inportant w nter habitat
ranges for antelope, as it turns out.

Wth respect to fragnentation, EnCana's
position is stated in Exhibit 002-013 at page 53 and
it's as foll ows:

[ As read]

"Fragnentati on was not assessed for

project effects as the antici pated

surface di sturbance for al

pipelines will be less than

4 metres, with insufficient to

cause a habitat fragnentation

effect. Little potential exists

for inmpairment of wildlife

novenent due to the Project as no
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new roads or other potential
barriers wll be constructed."
So although the EI'S Guidelines require a
consi deration of fragnmentation, professional judgment
was used to dismss fragnentation as an effect.

There are a nunber of interesting maps with
respect to antelope. The map at Exhibit 003-019,
page 55 of 61, shows Pronghorn antel ope, four-hour GPS
collar locations from Decenber of 2003 to February of
2007, and this is the construction period, as |
understand it, or a part thereof, and it overlays the
di stribution of antel ope as, as reflected on their GPS
collars with the boundaries of the Base and it's quite
remar kable and I would invite you to have a | ook at
it. It's Exhibit 003-019 at page 55.

The Base is virtually full of antelope in
this period. That reality was the subject of a slide
in the Federal Panel -- Federal presentation at
003-031, page 10, which showed how antel ope fl ow
t hrough the Base and the Wldlife Area en route to
habi t at above and below the Wldlife Area.

Now, EnCana's own materials include at
Exhi bit 002-014, page 291 of 518, a report by Tobin
Si egel entitled, "Summer Resource Sel ection Function

For the August, 2006 Suffield Pronghorn Survey". At
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page 15 of that study the foll ow ng passage appears --
this was a survey of, of antel ope in August, but this
passage appears:

[ As read]

"It is the author's opinion that

t he avail able informati on suggests

that the actual wells thensel ves

are not providi ng negative sensory

f eedback for Pronghorn. However,

the results of the analysis and

known Pronghorn behavi our suggests

fragnentati on of the | andscape and

net | oss of habitat from well

pads, pipelines, roads and the

i ntroduction of exotic species by

human traffic could be factors

affecting Pronghorn use of this

| andscape as evidenced by a

negative response to well density

in this study."

The aut hor goes on at page 16 of the report to

make a recommendati on:

[ As read]

"The foll owm ng reconmendati ons

could potentially benefit
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confidence in the nodel reported
herei n when determ ning the
effects of devel opnent on
Pronghorn resource sel ection
functions.

Fragnentati on Effect.

In Iight of work by best of
work by Berger, et al, 2006, the
effect of habitat fragnmentation by
oil and gas infrastructure and
ot her ant hropogenic activities
shoul d be assessed to determ ne
i npacts and possible mtigation
measures. Pronghorn net w nter
habi tat and food | oss resulting
fromthe cunul ative effects of
human di sturbance shoul d be
anal yzed when assessing i npacts of
devel opnent on Pronghorn since
Wi nter survival is particularly
dependent on fragile forage
availability and novenent

corridors."

And the EnCana response to that is to -- is

outlined in their Exhibit 002-013, pages 5106 to 5108.
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Essentially, what they say at the conclusion of this
di scussion is that:

[ As read]

"Pronghorn are resilient and

resi dual environmental effects of

t he Project on the Pronghorn

antel ope are rated as

i nsignificant/negligible, assum ng

successful inplenmentation of

mtigation nmeasures as outlined

above. "

And this appears to be based on the concl usion

t hat :

[ As read]

"Surveys conducted in 2006 for this

Project showed a general tolerance

of antelope to single vehicle

passes. |In 72 percent of

encounters wth the observation

vehi cl e Pronghorn Antel ope did not

respond by fleeing or running away

fromthe disturbance.”

So, although there is sonme study that suggests

that wwth the increasing well densities fragnmentation

effect for antel ope should be | ooked at, we know from
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the EnCana EIS that it sinply was not | ooked at and
that this was based upon the notion that Pronghorn are
resilient to vehicle traffic.

A simlar kind of a professional judgnment
resides in the question of the Sprague's Pipit.

Now, the EnCana di scussion of the Sprague's
Pipit isinits EIS at page 5 -- Section 5 of
Volume 3, | think it is, at page 583. And under the
headi ng, 5.8.3.25, Sprague's Pipit, the follow ng text
appears:

[ As read]

"The primary threat for this

species is habitat alteration.

The species requires relatively

| arge tracts, greater than 150

hectares of native grassland which

are increasingly rare inits

breedi ng range. Conversion of

prairie to cultivation is the

greatest threat and grazi ng other

than lightly of Dry M xed- G ass

Prairie has negative

consequences. "

So the statenment appears at the top of the next

sent ence:
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[ As read]
"This species is area sensitive."

And so sonme of the rest of this goes on to cite
the Dillon study. So at the end of that paragraph, at
the top of page 584, the follow ng statenent appears:

[ As read]

"Dillon (2006) found a significant
decrease in Sprague's Pipit
nunbers from 1996 to 2004."

So, here we have an area sensitive species which
is fine -- which we know is disturbed fromthe Dillon
study by Mlitary traffic and which we know is,
according to EnCana's own material, is sensitive to --
what's descri bed as area sensitive, a point that
Brenda Dal e' s evi dence support ed.

We know that there's increasing agricultural
use outside of the Regional Study Area which is a
negative effect on this because it affects its
breeding range. So all the -- so for this species the
significance of the National WIldlife Area becones
increasing and the species is not going to be surveyed
for by EnCana.

M. Denstedt was critical of what was
descri bed as a 900-netre noving circle analysis, but

if you |l ook at Exhibit 002-110 at page 61, which is
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EnCana's reply of August 13th, '08, a 908-netre radius
amounts to 259 hectares, that's Exhibit 002-110,
page 61. So if, if the species requires relatively
| arge tracts, as EnCana's own environnmental assessnent
says, greater than 150 hectares, the biol ogical
rel evance -- | think this was the term used by
M. Denstedt -- of a 900-netre radius is exactly that.
It's looking for the area of large tracts of native
grassland which is a primary habitat for this species.

I nformati on about agriculture within the
Regi onal Study Area can be found at page 4A-23, which
| think is of the terrestrial study and it says as
foll ows:

[ As read]

"Agriculture is one of the primary

contributors to the econony of the

Regi onal Study Area. 1In 2001

there were 2,933 farns in the RSA

operating ..."

And this is -- this is outside of the Suffield

ar ea:

[ As read]

"Operating on 7.7 mllion acres of

land. This represents about

5 percent of all the farnms in
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Al berta and 15 percent of the

total area being farmed in the

Provi nce. "

So the exercise of professional judgnment to
di sm ss fragnentation effect on antel ope and on
Sprague's Pipit, in particular, with the greatest of
respect is deserving of the kind of comment that the
Panel's expert Dr. Wi dden gave to that and I would
encourage the Panel to listen to its own expert
because I'm afraid what M. Denstedt would say if |
made that submission to you. | think you -- don't
take it fromne, take it fromyour independent expert
on this point.

Now, |'m going quicker than I thought and
would like to turn to a discussion of the |egal
framework for this, if | mght.

To ne, what | want to try to cover fromthis
is the extensive reliance on the PDAs in an
envi ronnent where it seens clear that there is a
di fference of view between EnCana and the Federal
crown, and indeed SEAC, about the governing regul atory
authority. | don't personally renenber doing a
devel opnent case where the parties disagreed about the
regul atory authority that governed the Project and the

extent of the disagreenent in this case is quite, is
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stri ki ng.

What ever this Panel recommends, at the end of
the day, | would encourage it to commend M. Kennedy
and his courage for comng forward and giving the
subm ssion that he did as an individual sitting on
SEAC. That's not an easy thing to do and -- but it
reflects | think, the reality of the situation which
is that SEAC finds itself in the mddle of this
di spute between DND and EnCana w t hout any clear terns
of reference, without any clear authorities or
enforcenent capabilities, wthout any clear resources
and i ndeed without the Al berta participants so they
couldn't even speak as a conmttee to this Panel.

The suggestion that SEAC has the capability
to bear the load that EnCana is proposing to place on
it through the PDA and EEMP process is sinply unsound.
To use an architectural anal ogy, SEAC i s incapabl e of
bearing that |oad. That cannot be a wei ght bearing
beam and M. Kennedy made this point, he said, we just
can't do this.

EnCana's response is sinply to say, well,
give them nore noney and redefine it. G ve themnore
noney gi ven them broader authorities. But underlying
that, in ny submssion, is still sone residual

uncertai nty about what the governing regul atory regine
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is and that's really sort of fundanental

So, as | conceptualize it, here is what | see
as the situation: the essential position of the
Departnent of National Defence is that the SEAC
Suffield Environmental Advisory Commttee, advises the
Base Commander, so that -- and that was indeed what
M. Kennedy said the function of the commttee was so
that if you refer a matter to -- if the matter goes to
SEAC it then goes to the Base Commander for deci sion
so that you could sort of consider SEAC and the Base
Commander as one. A reference to SEACis a reference
to the Base Commander because everything that goes to
SEAC is going to go to the Base Commander.

And so instead of using the term"SEAC', it
woul d be possible to say, we will refer these
difficult cases to the Base Commander, but that's not
what EnCana says. EnCana instead says that they wll
refer the matter to SEAC who may make a reconmendati on
to the Base Conmander and the Base Commander may only
exerci se authority on recommendati on of SEAC.

So there's a parting of the ways here because
t he Federal interpretation of the authority of the
Base Commander is that his authority is plenary and
flows fromthe exercise of Federal regulatory power

conferred on himby a nunber of regul ations which
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will enunerate in a nonment and cannot -- and that is

reflected in the, in the plain words of the agreenent
as -- and we went through it and I don't want to take
you through it again. W went through it with

M. Protti at sone length. W had a good exchange on
what the differences of views are.

But the agreenent essentially provides that
al t hough there will be dual use of the Base, Mlitary
use of the Base is primary, that EnCana has a limted
ri ght of access which is subject to a nunber of
conditions including the preparation of an annual
report and devel opnent plan which is approved by the
Base Commander, none of which has been done here,
which is subject to the general authority of the Base
Commander flowing fromall |laws, and to a nunber of
specific obligations; and that notw thstanding all of
that, there are specific provisions for how oil and
gas devel opnent woul d be regul at ed.

Wthin those specific provisions | would say
that these so-called regulations, the G| and Gas
Conservation Regul ations are a part of the overal
agreenent and are subject to the overall authority of
t he Base Commander.

EnCana, | think, on the other hand | ooks at

it through the other end of the tel escope they say,
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wel |, we have contractual rights and notw thstandi ng
that, that events have changed and the parties really
are no | onger governing thenselves by the terns of the
contract because, for a variety of reasons we haven't,
for exanple, got the Base Commander's approval for
this Project and we haven't referred these well
Iicence applications to SEAC, even though it appears
fromthe prelimnary PDAs that they're going to fal

in a Wtland area, two of them at |east, and even

t hough we' re supposed to go to the ERCB but we've cone
to the EUB, neverthel ess the Base Commander authority
is limted by the contract.

And what this does is it, it does not have --
it's an inpoverished interpretation of the authority
of the Base Commander at | aw because it does not have
sufficient regard to regulatory authority conferred
upon the Base Commander and legitimately exercised in
the, in the interests of sustaining the ecol ogi cal
integrity of the Wldlife Area and the Nati onal
Trai ni ng Area.

The practical result is quite significant.
EnCana’' s evidence, as | understand it, is that
devel opnent applications go to the ERCB and if the
Base Commander doesn't like it he can appeal. And so

this sort of nmakes Provincial regulatory |aw paranount
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over Federal regulatory authority which is getting it
backwards, with the greatest of respect, not, not only
contrary to the contract but contrary to sone basic
constitutional principles.

EnCana, in effect, got what it bargained for
because when it took the assignnent of this right of
access, it knew that it was going to be operating on a
Mlitary Base, which was actively used for Mlitary
training, and had to have known, at some point, that
there would be a threshold reached at which oil and
gas activity mght no |onger be able to be carried
out .

So to say that there is a right, an
unfettered right of access under the agreenent,
fl ow ng sonmehow from conmon | aw sinply ignores the
| egal reality that common | aw has been suppl anted, for
many years now, by regulatory authority. 1In Al Dberta,
the Surface Rights Act governs access to the, the
rights and it is Provincial tribunals which grant
approval for well |icence applications.

In other words, you can't just go on to
sonebody's farm and and drill. You have to get
approval of a regulatory authority. So there isn't
even an unfettered right of access flow ng from comon

law on private land in Al berta, much less on a
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Mlitary Base of, of irreplaceable value to Canada as
one of the largest MIlitary bases in the western
worl d, actively used by one of our allies for Mlitary
traini ng.

The result of EnCana's interpretation is that
t hrough the exercise of professional judgenent they --
and wi thout | ooking, wthout going into the field and
| ooking, they figure that 80 percent of the 14 -- of
the 1275 wells can be characterized as what are
routine and only 20 percent need to go to SEAC for
revi ew.

The position of DND is that it would treat
all of these matters as non-routine and 100 percent of
t hem woul d be subject to oversight through the Range
Sustainability Section and that would invol ve
consultation with SEAC in the normal course.

So we have a really fundanental difference of
vi ew between the parties in which SEAC is caught in
the mddle and this affects -- this has to affect the
certainty and confidence that the mtigation nmeasures
whi ch are proposed, can be effectively inplenented.

As M. Wosaree pointed out, all hope seens
to rest on the PDAs as mitigation neasures and EnCana
proposes that SEAC will oversee it, SEAC says it

doesn't have that ability.
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So there is a significant problemhere. |['ve
given it a lot of thought. | don't think this Panel
has to resolve the problem This Panel has to take
account of the fact that there's a difference between
the parties of such a fundamental nature and consider
how t hat difference may affect the confidence with
whi ch the mtigation neasures, which are proposed
t hrough the PDA process, can be effectively
i mpl enent ed.

Take reclamation, for exanple. Al though
there has been drilling for over 30 years on Canadi an
Forces Base Suffield, there has been very little
reclamati on. The Base Commander described that as a
big problem EnCana does not need to take any bonds
or take any, any other action to expend nonies to
reclaimat the end of the lifecycle, wells which are
shut in and so -- and the standards for recl amation
are conpl etely undefi ned.

Now, ny, mny friend nmade sone issues on this,
but ny essential response to -- and I, | think what he
said is that EnCana would, would, in this instance,
submt to the final authority of the Base Commander
But | renenber cross-examning M. Protti on this
asking M. Protti if he would agree with the exercise

of the Base Commander's authority over the final
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exercise of the determ nation of reclamation standards
and M. Protti's response was he would prefer a nore
consensus based deci sion-nmaking nodel, as | recall it.

So it was less direct, but if the parties
were -- | say this with the greatest of respect -- if
the parties were comunicating effectively, there
woul d be reclamation standards that woul d be
established and in place today. That matter, | called
it vexed, continued to appear over and over and over
again in the SEAC m nutes as an agenda item put over
to the next neeting and put over to the next neeting
and put over to the next neeting and put over to the
next nmeeting to today. So who is to say who has the
final authority over the inplenment -- the
establi shnent of mitigation standards and what those
are?

And |l et nme just touch briefly upon sonme of
the regulatory structure of this. The National
Def ence Act indicates that regul ati ons can prescribe
the authority and powers of commanders. Section 49
details the authority exercised by officers who are
given a power by regulation or in accordance wth the
services of the customof the service. Queens
Regul ati ons and Orders are issued. QR and O 3.23

outlines the general powers of conmand of the Base
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Commander. (R and O 4.21 allows commandi ng officers
to issue Standing Orders and we have what's called the
Range Standing Orders tendered in evidence.

What you are seeing here is the assertion of
the Federal regulatory authority in areas that
otherwise -- particularly through the Range Standing
Orders, sonmething new that is going to affect EnCana's
oil and gas operations. This is a legitimte exercise
of Federal regulatory authority. |In the event of
conflict between Provincial |aws where it is
i npossible to conmply with both, the doctrine of
par anount cy woul d generally provide that the Federal
regul atory authority would prevail.

The Defence Controlled Area Access
Regul ati ons, or DCAARs as they are called in the, in
the world of acronyns of the Departnent of National
Def ence, requires a person entering the Base to conply
with every direction given by or under the authority
of, of the Base Commander. And the National Defence
Act, Section 288, creates an offence and gives a
penalty for breaching orders dealing with access or
conduct on defence establishnents including bases.

So we have a very unique kind of a situation
here because del egated authority to nmake these kind of

regul ations usually sort of goes to the Governor in
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Counci|l and sonetinmes is further subdel egated, but we
have a situation here where the Base Conmander is
given regulatory authority to give full -- to have --
to control what goes on on the Base. And that, of
course, can include the exercise of regulatory
authority; take care of |lands and properties under his
conmand.

And, in this instance, there has been a
direct delegation of permt authority to the Base
Commander under the Canada WIldlife Act and the
National WIldlife Area Regulations. So it is to the
Base Commander that the application for a permt is
made.

Now, whil e unusual, this nmakes abundant sense
with respect to Mlitary Bases, which are very unique
pl aces. O course, you want the Base Commander to
have the final say over what goes on on a Mlitary
Base. That's just common sense. And that is the
situation, and that is the situation that was
recogni zed in the '75 Access Agreenent.

Now, with respect to the three well
applications, if |I understand the situation, this is a
part -- these three wells are a part of the 1275 well
Project, if | understand it. Now, my understanding is

that the whole Project will go -- the final report of
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this Panel will go to Cabinet, which will nmake a
reconmendati on regardi ng the whol e Project.

It seens to ne that splitting off three,
three wells and making a direct application to a
Provincial Tribunal is project-splitting and ought to
be decli ned.

Moreover, if, as EnCana submts, the strict
ternms of the '75 Access Agreenent are to be foll owed,
then two of these proposed wells fall within Wetl ands
and should be referred to SEAC. And that has not been
done.

So, noreover, for the reasons in which I've
outlined, the species at risk or their residences have
not been | ocated yet and so really there has not --
there isn't sufficient information to determ ne
whet her well |icences should be issued in the public
interest for the reasons that 1've generally outlined
with respect to the full Project.

Agai n, EnCana appears to agree that it may
require permts under the Species At Risk Act and it
says that if it does require such permts it will make
application for them W' ve heard sone evidence from
t he Envi ronnent Canada nenbers of the Federal Panel
about the process for issuance of those permts. It

can be fairly restrictive. So it's not at all clear
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how t hat permitting process mght affect the Project
t hat EnCana i s proposing.

It woul d have been preferable if the PDAs, as
| nmentioned earlier, had identified the species or
areas for which permts would have been required
because then this Panel would have had a nore definite
idea of the -- and been able to nmeasure with nuch nore
sensitivity the accuracy of the assessnents of
significance. And EnCana m ght even have been able to
give sone information in its EI'S about whether these
permts mght affect the economic viability or indeed
the need for the Project.

In other words, if there's going to be so
many permts once people go out and | ook, they may
very well find species everywhere, and that EnCana's
best professional judgnent is that that's not Iikely.
It's maybe only going to occur in 20 percent of the
cases, but nobody has really gone out and | ooked. And
there's been no discussion of this contingency in the
El S.

So to, to nove towards a concl usion,

M. Denstedt, as | understand it, suggested to the
Joint Review Panel that it mnmust decide a prelimnary
guestion as a matter of law. And if | understand the

guestion, it is that mnes and mnerals and their
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right to work these mnes and mnerals and to access
the surface for the purpose of that, is not captured
by the designation of the National WIldlife Area and
by the National WIldlife Area Regul ations and that the
' 75 access -- Surface Rights Access Agreenent does not
restrict the right of access to the surface but only
defines how the right of access wll be exercised.

My subm ssion to you on that point, just to
summarize it again, is that I don't think the Panel
needs to decide that as a question of law. If
questions this fundanental are in dispute between the
parties and they are, then this Panel should take the
depth and fundanental nature of that dispute into
consi derati on when determ ni ng whether or not it has
confidence that the mtigation neasures proposed by
t he Proponent can be effectively inplenented.

My subm ssion to you on that is that there is
a trenmendous anmount of uncertainty in this area and
that that also contributes to the prevention of an
articulation of a rationale for significance of
environnental effects.

Now, if you m ght just give ne one mnute, |

think I'lIl be able to wap up by noon
THE CHAI RVAN: Certainly.
MR. LAMBRECHT: Al'l right, thank you.
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Envi ronnment al assessnent al | ows
deci si on-makers to better integrate environnental
goals with econom c, social and cultural values. In
other words, it is an indispensable tool for
sust ai nabl e devel opnent.

G ven the nature of our econony with its
strong resource base, the pursuit of sustainable
devel opnent is a day-to-day challenge in our country
today in Canada. When you look at it strictly froma
busi ness perspective, froma dollars and cents point
of view, environnmental assessnment nakes trenendous
sense. It doesn't cost that nmuch in relation to the
total cost of a project to conduct an environnental
assessnment and the environmental and soci oeconom c
benefits that can arise froman assessnent far
out wei gh the cost of doing it.

So it's everyone's busi ness because everyone
benefits fromhigh quality environmental assessnents
that contribute to inforned decision-nmaking.

| was trying to recall in ny mnd the nunber
of man-years, or man-days | think it was, that would
be required to conplete the PDAs, to do the surveys
and conplete the PDAs. For sone reason the nunber of
175 pops into mnd. | don't knowif it's accurate but

just let nme use it for the purposes of illustration of
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this point.

W thout evidence, M. Denstedt has said that
EnCana has spent mllions on this environnental
assessnment. Well, if, if at a thousand dollars a day
it would have spent $175,000 nore, it would have been
able to bring forward to this Panel specific direct
evi dence about where the species are that are
protected under the Species At Ri sk Act, where the
wel I's woul d go, where the pipelines would go, where
the conflicts are, how they m ght be mtigated, how
many SARA species, how many permts under SARA m ght
be required and how that would affect their overal
pr oj ect .

That's a relatively small increnment to the
anount that M. Denstedt says has been expended for a
tremendous quantumleap in the quality of information
t hat coul d have been brought forward and it's just not
her e.

So environnental assessnent should -- is not
a barrier to devel opnment but it's an enabl er of
sust ai nabl e devel opnent both domestically and
globally. It's not bad for business, it's how we
shoul d do business better in this century and, and ny
understanding is that EnCana, by its corporate

policies, is commtted to benchmark environnental
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assessnent practices.

Now, with respect to the Wldlife Area
specifically, designations are, are critical to the
conservation of Canada's national heritage. The -- in
this case, not only is there the designation of the
National WIldlife Area, but it turns out that that
area contains species that, that are listed in
schedul es to the Species At R sk Act.

To protect those species and to pursue the
obj ectives of both the Canada Wldlife Act and the
Species At Risk Act is going to require support from
all sectors, including EnCana, in order to ensure that
t hese objectives are done. |If the PDAs had been done
rather than deferred, then there would be a further
contribution to environnmental understanding, an
identification of ecologically and culturally
sensitive areas, the location of wells and trails
within those areas, and an identification of
out st andi ng potential environnental issues.

Then, there would have been conpliance with
t he environnental assessnent law as it's articul ated
by the Suprenme Court of Canada in the judgnents that
|"ve outlined for you, brought forward into the, into
the Terns of Reference of this Panel and carried

forward in the EIS. I n other words, environnental
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assessnment coul d have been done at a tinme when all of
t he inpacts could have been fully assessed.

There's just too nuch uncertainty and that's
t he respectful subm ssion of the Responsible
Authorities and the Federal Responsible Authority and
t he Federal Authorities to enable the articulation of
significance in the manner that EnCana has done.

Now, one closing word on this question of
waste of the natural resource if there is no
extraction. | do not understand why it is that the
ElIS did not include well -- potential well densities
of greater than 16 wells per section in this E S
know M. Denstedt's submssion is that it's the
evi dence of the EnCana people that it's extrenely
unli kely, but we know that there is already sone test
drilling at that density going on in the southern part
of Canadi an Forces Base Suffield in the National
Training Area. So obviously there is sonme exploration
of this froma, froma resource engineer's point of
view and it's a possibility.

Now, the logic of this to ne seens
i nescapable. It is -- the logic of EnCana's position
is it's necessary to drill the wells in order to
contact the formation and Al berta | aw requires

maxi m zation of the recovery of the resource and the
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m nimzation of waste.

Now, there are already no well spacing
restrictions in this area. That was the evidence of
M. L' Henaff. As | understand it, after 16 wells per
section, if | recall the nunbers correctly, between
40 and 50 percent of the natural gas in that formation
is going to remain untapped. It is the position of
EnCana that their m nimal disturbance shallow gas
infill drilling process enables themto access this
gas w thout having any significant environnental
effect. So -- and they don't even -- it's so mnor,
according to EnCana, they don't even need to consider
fragnentation.

If that's the logic, then why not bring

forward a proposal for 32 wells per section density

for drilling as a part of the cunulative effects
assessnment? | think the answer to that is it, it is
not one of, well, we don't intend to do it today

because it's not today that is inportant but what
m ght, what m ght reasonably occur in future.

And in -- we know fromthe past in that --
t hose m nutes of SEAC that are included and that were
referred to before, that when SEAC was articulating a
concern about cumnul ative environnmental effects EnCana

responded and said, by the way, we've sort of changed
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our m nd about what we need to do to extract the
natural gas and now we want to go to 16 wells per
section. And that change can certainly occur in the
future, if that much gas in this tight a formation
remai ns unextracted and it should have been brought
forward in the EI'S to be consi dered.

The | ogic of the EnCana position seens to ne
is that it doesn't matter if it's 16 or 32 or 48 or
what ever, because there's no effects anyway because of
m ni mal di sturbance techni ques.

Now, that does begin to strain credulity at
sonme, at sone point, but it sinply reflects the
underlying reality that there are sone fundanent al
problens in the design and inplenentation of the EI' S
in this case, that |eave irreducible uncertainties for
this Panel and affect the ability to nake assessnents
of significance of environnmental effects.

M. Connelly, Panel Menbers, it's noon and
that -- | would like to take a break. 1'Il speak with
nmy col | eagues over the break, but I don't think I'l
have anything further to add. And with that
privilege, the ability to take a break maybe and speak
to colleagues, I'mfinished ny conclusion. |If you
want to go to reply now and finish early, I'mfine

with that and | can indicate to you that |I'm w apped
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up.
THE CHAI RVAN: | think at this point,
M. Lanbrecht, we, we should take a | unch break.
Wuld it be possible to shorten it alittle bit to,
say, 45 mnutes and return? M. Denstedt, any
conments on that?
VR. DENSTEDT: A coupl e thi ngs,
M. Chairman. | would like to know if ny friend is
done or not and if perhaps we could take five mnutes
now, he could sort that out.

There's a lot of things | need to respond to,
so | would prefer the full hour here this -- for the
lunch break but I, I'd like to know whether we're in
fact done with final argunment or not.

THE CHAI RVAN: | think, M. Denstedt, that's
a reasonabl e request.
M. Lanbrecht, do you want to di scuss that

wi th your coll eagues and, and give us an answer to

t hat ?

MR. LANMBRECHT: | think I'mdone, sir. Thank
you.

THE CHAI RVAN: Ckay. Well, in that case we

wi || take an hour lunch break, return at 1:00. At
that point there will be an opportunity for the

Coalition, if it wishes, to respond to the Governnent
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of Canada and, of course, EnCana to respond to both
the Coalition's argunent and, and to the Governnent of
Canada' s ar gunent.

| thank you, M. Lanbrecht, for the
presentation of your argunents this norning and with

that we will break and return at 1 o'clock. Thank

you.
( NOON RECESS)
( PROCEEDI NGS ADJOURNED AT 12:04 P. V.)
( PROCEEDI NGS RECONVENED AT 1:01 P. V.)
THE CHAlI RVAN: Ladi es and Gentl enen, wel cone
back, and I'll turn to -- right away to Ms. Kli nek.

FURTHER CLOSI NG ARGUVENT BY THE COALI TI QN, BY MS. KLI MEK

MB. KLI MEK: Good afternoon, M. Chair,
Panel Menbers. M response to Canada's subm ssion
will be extrenely brief. For starters, we'd like to
say we reinforce nost of what they said and the fact
that you see Canada taking such a strong stand | think
is telling because |'ve been to many heari ngs where
t hey haven't done so.

And one other point | would like to add to
the PDA process is, as it's structured, the public,
i.e., nmy clients and others woul d be pushed out of
that process. They don't have an opportunity to

comment or have input. The one point | would like to
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make is that what is apparent, looking at -- fromthe
outside |l ooking in as the public, fromlistening to
EnCana's and Canada's position, is there are sone
fundanmental differences on several issues. And, in
particular, there's the issue of the right to access.
What does the NWA characterization or declaring this
area an NWA do to that? The routine versus
non-routine, the reclamation and the authority on the
Base, and I"'mnot going to go into details. You' ve
heard lots of this. But it is apparent fromlistening
at the back to those two submi ssions that there are
sonme fundanmental differences.

Now, you've been advised that it's an
interpretation of contract or law and | woul d agree
with that, but | -- our position is that | don't think
this Panel has the authority or the jurisdiction to
make decisions. |If you say the contract says this,
with all due respect, so what? Those are generally
what Courts have to do wth contracts. Now, hopefully
the parties would listen to your recomendati ons, but
there's no guarant ee.

So | think it is fundanental to making any
decisions and | think it's premature for you to be
goi ng down that until those issues are resolved and

t hey shoul d be resolved prior to the application being
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reviewed. | think there is at nost, at its best it
shows an uncertai nty which you have to consider and
once that uncertainty, what happens to it if this is
approved?
| also think on the ongoing current status
a recommendation fromthis Board is that these issues
shoul d be resolved for what is there and | think
particularly of enforcenent and authority. If the
Base Commander does not have authority, then who does?
And | think that's a fundanental question. Any
conditions that are inposed, who is going to nonitor
them who is going to ensure? And | don't think you
have anyone that you can clearly put that on in |ight
of the subm ssions that were nade to you
Those woul d be all ny subm ssions in response
to Canada's position.
THE CHAI RVAN: Thank you, Ms. Klinmek. Also
t hank you for your contribution to the hearing.
M . Denstedt, you have the |ast word.
REBUTTAL CLCSI NG SUBM SSI ONS BY ENCANA, BY MR DENSTEDT:
VR. DENSTEDT: Thank you, M. Chairman.
First of all, I would like to thank the Court
Reporters for their extrene diligence and their
pati ence over the course of the hearing. | think it's

appropriate that I do that now i nstead of at the end
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of ny speech because I'mtrying to end with a big

flourish, so ...

THE CHAI RVAN: Save the fire works, are you,
sir?
VR. DENSTEDT: Absol utely. So let ne start

with the, what nmy friend just nentioned in respect of
the law. She's wong on that. The Energy Resources
Conservation Board, which you are sitting as a Panel
as, has the absolute authority and jurisdiction to
determ ne and decide on matters of law. That's clear.
It's in the legislation that governs the Energy
Resources Conservation Board. So |let nme deal with
that first.

The second thing, M. Chairman, we are al so
conscious of the Government of Canada's participation
in this process and the method with which they've
chosen to participate and we woul d suggest,

M. Chairman, that your job is to | ook at the evidence
and decide on the quality of the evidence that has
been submtted and not on the status of the players
who are participating.

So let ne turn to Ms. Klinek's argunment, and
"1l deal with her first. | have a few things at the
end that | wll deal collectively and in the mddle

['Il deal with M. Lanbrecht's coments.
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So, first of all, the recommendation from
the, the Coalition that the application be denied wth
prejudi ce, M. Chairman, one conment in respect of
that. |If that is the path that you choose, to deny
the application with prejudice to EnCana's right to --
to re-apply, then | think you nust al so nake the
recommendati on that the Governnent of Canada enter
into negotiations to acquire EnCana's rights. It
woul d be absolutely unfair to expropriate EnCana's
rights by way of the regulatory process.

So if you agree with the Coalition about
their suggestion, it carries with it a corollary
reconmendation that the Governnent of Canada acquire
EnCana's rights.

So |l et ne nove on to our specific subm ssions
which are, | would start with a series of what | would
call factual errors, and I will try to be brief.

First of all, Ms. Klinek indicated that the G eat Sand
Hlls Area Study indicated that Crested Weatgrass was
invading the native Prairie. That's incorrect. In

t he appendi x to that study, Ms. Anne Gary's (phonetic)
report, she in fact indicated that they could not

concl ude what the Crested Weatgrass was doing. They

couldn't concl ude whether it was planted or invaded

and so they ignored it.
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Now, | would also refer you to the
reconmendati on on page 223 of the Geat Sand Hills
Study whi ch says that managenent and restoration are
mtigations that will likely inprove the native
Prairie and reduce the effect of Crested Weatgrass.
That is the exact actions that are being recommended
by Dr. Wal ker in his Rangel and Assessnent Protocol.

In respect of Ms. Klinek's coments on the
full right-of-way stripping, read ny lips: That's not
happening. M. Heese testified to that at page 536 of
the, of the record, |ine 14,

In respect of M. Didiuk, and I'll try to
deal with himat once because ny friend al so nentioned
him M. Ddiuk's testinony, and I'I|l refer you
directly to it, he referenced that study fromOntario
as being -- and these are his words, not mne -- "a
nost excellent study.” And if you |look at that study,
the mtigation of 60 kil onetres per hour was the
recommended mitigation. EnCana is proposing 50
kil onmetres per hour as the mtigation, so | suggest
that M. Didiuk's reliance on that report is actually
of assistance to EnCana.

Ms. Klinek indicated that cunul ative effects
had not been dealt with in the EIS. Not sure how she

arrives at that conclusion. | would recomend you
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| ook at the EIS and decide for yourself. It's, it's
in there and it's in the reply evidence and it is the
sumof all the evidence that's been filed before this
Panel. | think there's no shortage of information in
respect of cunul ative effects on the record.

Ms. Klinmek al so indicated, when she | ooked at
t he evidence, she said that in respect of the three
wel |l licences that EnCana chose to relax the buffer
or relaxed the buffer. They did no such thing. They
presented evidence to this Panel that denonstrates the
PDA process actually works. They presented it in a
fair and transparent manner that showed that, indeed,
two of the three wells that are proposed for approval
here are caught by that buffer. 80 percent weren't.
It's a fair and transparent way of doing this and the
fact is those two wells that may encroach on buffers
they' Il either be resited if this Project is approved
and the PDA process is a condition of that approval
or they will go to SEAC in accordance with the process
that's been enunciated by EnCana. | think that's an
appropriate way to do this and in no way indicates
t hat EnCana chose to or relaxed the buffer. They did
no such thing.

Ms. Klinek also indicated that weather and

tenpl ati ng had not been considered in the -- in how
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t he PDA process will work and that would thus create
adifficult time frame within which they could be,
could be achieved. Well, | would refer you to
M. L' Henaff's testinony on the record, sir. He,
he specifically dealt with those two i ssues under
Cross-exam nati on.

Let me nove on to Ms. Klinmek's comments on
Dr. Power and you will recall under cross-exam nation
with Dr. Power he agreed with me that his assunptions
of the costs associated wth any inpacts on the NWA
were entirely reliant on the other experts on his
Panel that had told himthere wll be these effects.
Those included the effects of buffers that M. Stelfox
or Dr. Stelfox had included in his sinulations which
| would point out were just sinulations, just that.
He coul d have picked out a 50-netre buffer, 500-netre
buffer. He could have picked no buffer. He could
have picked 50 netres | ess because of recovery of
the native Prairie. It was just a sinulation. So
Dr. Powers' evidence in respect of the effects on the
NVWA is sinply based on information that is not
reliable.

Furthernore, Dr. Power, | understand what he
is saying and personally | agree with sone of his

consi derations, but this Panel has a job to do and
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that job is to determ ne whether there are any likely
significant adverse effects associated with the
Project, not to do a cost benefit analysis of the --
of the process. So that's Dr. Power.

Perhaps | can nove on to -- actually, 1"l
deal with this because ny friend also raised it about
the, the well in the Wetland, the Nishinoto well, and
| would refer you to M. Heese's response to that
and -- on the record. But, furthernore, yes, there
were three letters going back and forth. EnCana was
trying to do what it's supposed to do. It said: W
bel i eve on scientific evidence that there is a
reasonabl e, there's a reason to | eave the well as
it is for environnental protection neasures. And
there was a disagreenent and the Base Commander sai d:
No, thou shalt renove that well.

EnCana said: W think you should send this
to SEAC. That's what the agreenment says. The
agreenent says for environmental issues, that's where
you get your advice.

| don't think in this country soneone can be
criticized for attenpting to enforce their | egal
rights. | just, | just -- that boggles my mnd, quite
frankly, that soneone could be criticized for

attenpting to enforce their legal rights. It seens
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t hat those basic things, the things that we take for
granted, the things that we take for granted date back
800 years, 800 years of precedent to the Magna Carta
that says that we have certain rights that we should
be able to enforce in a fair and reasonabl e way before
an unbi ased adj udi cator. Those things seem
fundanmental to me and that is one of the issues that's
at stake here.

So let ne nove on to M. Binder and | think
it's quite sinple. I'mnot sure that | understood
M. Binder's evidence the first tine he gave it and
|"mnot sure | understood it yesterday, but | think
what can be said is that M. Sedgw ck agreed with us
that he didn't have all the information. He didn't
have informati on on when wells were drilled. He
didn't have information when wells were refrac'd. He
didn't have information on when wells were swabbed.
He didn't agree that interference -- or interference
was, was actually just pressure, a pressure change
when | ower producing wells were backed out when higher
pressure wells cane on

And | guess the question, M. Chairman, is
this: Do you believe the evidence of the parties who
have the information or do you believe the evidence

of the parties who don't have the information?
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think that's the test to apply here. And when you're
considering that test, you mght also |look at the G.J
study Appendix H of the Geat Sand H lls Study that
M . Bi nder brought up yesterday where GJ said in
their report, and they're the only party that seens
i ndependent of this process, that there would be
118 mllion cubic feet of increnental reserves
associated wth wells with the D6/ D8 Suffield pilot.
That's what they said.

M. Chairman, | think I can nove on to
M. Lanbrecht now and | have a few what | woul d cal
short-snappers to start with and then I have a few
themes to deal with. So let nme start with the short
snappers and |I'll start at the end and work nmy way
back. And the first was with relation to what | took
fromM. Lanbrecht's comments as a failure to do a
cunul ative effects assessnent because EnCana did not
| ook at 32 wells. Well, there is a, there's a | aw
that applies here. It's Section 16 of the Canadi an
Envi ronnment al Assessnent Act and in respect of
cumul ative effects, the test is: WII that project
be carried out? That's the test. It's not: My it
be carried out? Is it possible that it will be
carried out? 1Is there a potential for it to be

carried out?
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Ilt's: it wll be carried out. Those are the
words of the |egislation.

M. L' Henaff testified it's extrenely
unlikely that that will occur. The evidence on the
record is that there will be no incremental reserves
associated wth 32 wells. That's the sinulation that
was run by EnCana. To suggest that they ignored 32
wells per sectionis, first of all, inaccurate and,
second of all, an assessnment of it is not required by
the, by the legislation

Let me now nove on to critical habitat, and
" mnot going to re-argue what | argued yesterday.
It's clear what EnCana's position is, clear | think
what the evidence is that we've based our subm ssions
upon, but first et me say this: Wen ny friend gets
up and suggests to you that there is a schene in place
for critical habitat with which this Panel is sonehow
bound, I"'mgoing to tell you there is no such schene.
There is no such law that applies.

In the absence of critical habitat being
identified, you are left with the determ nations that
are required under the Species At Risk Act which is
Section 79(2) that requires you to consider the
adverse effects on |listed species and that then falls

over into the CEAA and, by the way, | did not read out

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4569

the definition of environnental effect under CEAA. |
read out a piece of it as part of the express test,
but go ahead and read that definition. |'m happy for
you to do that. It requires an assessnment of the

i npacts on species at risk. EnCana did that.

In respect of the tenpo of pace and -- the
tenpo and pace of devel opnent, my friend seens to
suggest that because EnCana did not commit to a three
to five-year programor a pilot programthat sonehow,
therefore, closed or you, nore inportantly, are
forecl osed from suggesting nmaking that as a
reconmendation. Let nme suggest to you that is legally
i ncorrect.

The, the fact of the matter is you are an
expert Panel. You can | ook at the evidence before you
and decide what is in the best interests of the
envi ronnent and what is in the public interest based
on the information that is before you.

You heard M. Protti testify that he agreed
that a pilot was acceptable to EnCana. He said that.
It's on the record. There's a case called Fl anber
(phonetic) v. The National Energy Board where it
was -- where the -- that case said that if you intend
to inpose a recomendation or a condition on a

Proponent, you put it to him M. DeSorcy and others
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put that question to M. Protti. He said it was
agreeable to him You have absol ute and conplete
jurisdiction and authority to do such a thing and if
that's your, your choice, you should feel no
compuncti on about inposing that recommendati on on
EnCana.

Let me turn to the issue of water and it's
taken on a bit of a life of its own and despite the
attenpt by M. Fudge to clarify that in rebuttal and
try and draw the |ines between the various pieces of
evidence, ny friend either disagrees with M. Fudge
or didn't follow M. Fudge's line drawing. So let ne
suggest this to you, M. Chairman.

First of all, go back and | ook at what
M. Fudge actually said in rebuttal and | think it
will be clear to you, once you |l ook at that and you
| ook at Exhibit No. 003A-031, you will understand
that, in fact, there is a -- based on what M. Fudge
said, his lack of confidence was based around the
conservati veness of the nunbers, and he said that. He
said that in his testinony that these nunbers are
conservati ve which nmeans that there's not nuch
confidence in themso they were -- they were
del i berately nmade conservative to nmake sure that we

were careful. That's the precautionary approach.
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That's how | understand his evidence.

He al so went on to say that there would be
a surplus of water after the Project, so the
groundwater inpact is, is on this -- the Project's
i npact on groundwater is negligible. Again, go back
and read that. |In particular, | would refer you to
page 3951 of the, of the transcript.

So let ne nove on to sone of ny thenes, now
that |1've got the short-snappers out of the way, and
| will try and wal k you through ny reply to -- to ny
friend.

My friend went on at sone | ength about
prof essi onal judgnent and fragnentation and, first of
all, let me -- let ne say this: Al you need to do is
| ook at the anmount of evidence, the data that's been
filed by EnCana, the surveys that have been fil ed,
the reports that have been filed and understand t hat
prof essi onal judgnent and professional opinion is
based on that information. So when M. Kansas or
M. Collister say "it's in ny professional judgnment |
decided this or | concluded this", it's not sonething
t hat has appeared out of thin air, sir. Indeed, it's
based on what Environnment Canada itself calls our
conpr ehensi ve dat abases, surveys that were replicated

by EnCana, contrary to ny friend s assertion that
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there was one survey for birds for two weeks. That's
incorrect. Look at the EIS. There were two surveys
over two years. So, again, don't believe ne, read the
ElI S on that point.

So when ny friend suggests that the entire
EISis built on sone house of cards professional
judgnent, he is sinply incorrect. |It's built upon
the detailed data and surveys that were conpiled by
EnCana wth the application of professional judgnent
by professionals who are actually active in the area,
who know how the Prairie works, who works there al
the tine. M. Kansas, | have a hard tinme getting
ahol d of himbecause he's out in the field so nuch.

He is not an ivory tower scientist. He's a guy that
gets out there and feels the ground and under st ands
how t hi ngs work.

And ny friend, in dealing with fragnmentation,
cited a couple of species and that was the, the
Pronghorn and Sprague's Pipit. And let nme deal first
with the Pronghorn. He said it was never -- no
fragnentati on was considered by EnCana. Well, | think
ny friend has a m sconception of what an EIS is
because the EIS is not a docunment frozen in tine.

The EISis the culmnation of all the efforts and

information that's been put before the Panel. It's
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EnCana's initial Environnental |npact Statenment. It's
t he responses to Informati on Requests, 800 or nore.
It's the reply evidence.

You'l | recall | asked Dr. Wi dden about that,
"fragnentation has been dealt with by EnCana in its
reply, would you agree with ne?" And he said: Yes.
| know he said "No" to M. -- to ny friend
M. Lanbrecht, and | think that says nore about
Dr. Wiidden than it does about the evidence.

And in respect of Ms. Dale, ny friend said,
"well, Ms. Dale has the nost experience in respect of
Sprague's Pipit of anyone here.”" And | don't disagree
with that. She may, in fact, have the nost experience
of anyone here. | have no reason to doubt his
statenment, but when | asked her if she could nane
one paper, one paper that woul d suggest that 908
metres had any bi ol ogical rel evance to Sprague's
Pipit, the |l eading expert couldn't name one. Again,
that's pretty telling, sir.

My friend M. Lanbrecht also started off his
comments by wal king through a little bit of history
about what's been done at the NWA and what was or was
not appropriate and the nmessage | took away fromthat
was that "Well, EnCana's done nothing in the NWA

There's been no cunul ative effects assessment.
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There's been no environnmental assessnent and they've
been at it for 30 years in the NMA and they' ve done
not hi ng on the environnmental side." Well, nothing
could be further fromthe truth. Nothing could be
further fromthe truth

EnCana, its predecessor AEC conducted an
Envi ronnment al Assessnent in 1976 and 1977, the
evidence is on the record by M. Fudge, he cited those
reports, 30 years before the Governnment of Canada
even had Environnmental Assessnent |egislation and
t o suggest that EnCana has done nothing flies in the
face of reality, and it flies in the face of the fact
that in 2003 the Governnment of Canada created an NWA
calling it undisturbed native Prairie when EnCana
had been working away in the NWA for 30 years. |
t hi nk that says vol unes about the environnental
efforts of EnCana.

So let ne nove on to the RSA and I'mgoing to
ask my friend M. Janmes to put up the picture of the
RSA, and ny friends seemto suggest that there was
sone nefarious plot to cut off the oil access area.

Wll, | would refer you to a few docunents,
M. Chairman, and first of all, you can |ook at the
El S 002-012, page 3-8, and | would refer you to the

transcripts at pages 85 and 86. This is what
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M. Kansas sai d:

"The study area chosen for the

terrestrial biophysical Valued

Ecosyst em Conponents was

apparently based on wet sheds,

wat er sheds, ecodistricts and

t opogr aphi cal features in the

area. The Local Study Area

i ncludes the entire NWA and

Koomati with the western boundary

bei ng the Lethbridge pre-glaci al

val |l ey, the western and northern

boundari es of the Regional Study

Area, RSA, or the watershed

boundary between the South

Saskat chewan and Red Deer Rivers."

It is absolutely and conpletely appropriate
to sel ect boundaries for an RSA and LSA based on
ecol ogi cal paraneters when the things you are studying
are ecological. And ny friend seens to suggest that
because the soci o-econom c area was different that
sonehow the -- that should have al so been the sane
Regi onal Study Area for environnental issues. That's
i ncorrect.

Regi onal study areas and | ocal study areas
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shoul d be sel ected based on the VEC that you're
| ooking at. The Geat Sand Hlls Study has been
brought up here many tines. The soci o-econom c study
area for that study was 10,000 square kilonmetres. The
envi ronnental study area was about 1900, conparable to
what we've done here.

And if you want a reference for the Geat
Sand Hlls Study, that's on page 8 where it talks
about the study area for the socio-econom c baseline
whi ch was 10,016 square kilonetres. | was out by 16
| apol ogi ze. And the study area for the environnental
aspects was 1,942 square kilonetres.

Let ne now turn to the agreenent and | don't
have a |lot to say about the agreenent. | think it's a
bit of a red herring, quite frankly, for this Panel,
but et nme talk to you about it. And there seens to

be sone confusion including ny friend Ms. Klinek at

the end here tal king about, well, it doesn't seem
cl ear whose -- who's in charge at the Base and there
are -- different people are in charge of different

things, that's the purpose of the 1975 agreenent, to
provi de sone neasure of certainty around who does what
because of the shared jurisdiction because of the,

the -- the interplay between mneral rights and

surface rights.
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And let's suggest this. Let's come up with a
scenario, sir, to use in respect of what m ght happen
i f the Base Commander was unhappy with how recl amation
was proceeding on a specific well site. Let's just
assune that that is the, is sonething that has
occurred. And if we then go to page 19 of the
agreenent, | don't think anyone needs to turn it up.
You can go and check the transcript afterwards to nmake
sure |'ve done this correctly. And it would be
Section 12(7) and so what it would say, if that was
the case, if the Base Commander had a problemwth a
specific reclamati on i ssue, notw thstandi ng any
provisions of the Suffield G| and Gas Environnenta
Protection Regul ati ons:

"The Base Commander may, in the

case of the reclamation problem at

that site, but only upon the

recommendati on of the Commttee

order the cessation of such act or

thing as the Conmttee in the

particul ar case may reconmend. "

So | don't think there's nuch confusion wth
the words that are used in the contract and if you
have any doubt, sinply read the contract. [It's not

that long, and satisfy yourself that the contract

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4578

contenpl ated that the Base Commander woul d take advice
and foll ow the advice of SEAC

And sone of the only, only new things that
| heard today on the, fromthe | egal perspective was
alittle bit about the Base Commander's authority and
I, and I do want the Panel to understand sone nore
about that and so | will provide sone of the
information or ny view of what the lawis on this
i ssue because | think it's quite hel pful.

And, first of all, we are in agreenent, the
Base Commander takes his authority fromthe National
Def ence Act and he flows through the Queen's
Regul ations and Orders and what the Queen's
Regul ati ons and Orders say is that:

"The Base Commander may make Range

Standing Orders that are peculiar

to the Base."

And when you | ook at the Canadian mlitary
| aw annotation it suggests in that, that annotation
t hat Range Standing Orders are routine matters that
t he Base Commander is allowed to make Range Standing
Orders about .

And here are sone of the cases that have
consi dered what those things are: For exanple, Rv.

Hrter (1998), one of the Range Standing Orders
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consi dered the angle of fire during live training
exerci ses. That was sonething that was supposed to be
the subject of a or could be the subject of a Range
Standi ng Order; Ronan v. Canada, the necessary
qualifications for electrical work to be done on the
RMC canpus; Pringle v. R it was in regard to a Range
St andi ng Order on booklets for driving and mai nt enance
and convoy instructions to arny drivers and R v.
Billiard was a procedure to be foll owed when the Base
was attacked.

Al things, M. Chairman, | woul d suggest to
you, are within the, the conpetence and the -- and the
anbit of authority of the Base Conmander in respect of
mlitary matters.

| could see nowhere in the Queen's Orders and
Regul ations or in the case |law that considered them
any reference to the ability to regulate in any
meani ngful way oil and gas operations which are the
ambit, within the anbit of the Province of Al berta
havi ng jurisdiction over natural resources. | won't
say the C word because M. Myusseau woul d be very
unhappy if | did.

So let ne then nove on to the |ast few things
| want to speak about today. And ny friend went -- |

find nyself in agreement with ny friend in respect of
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t he principles around Environnental Assessnent, that
at its sinplest formit's a planning tool. | agree
with that. EnCana agrees with that. It was part of
nmy opening subm ssions that it's a planning tool and
it should be used to nmake good infornmed deci sions.
That's what it's here for.

Envi ronnment al Assessnent is, iS not new
It's about good decision nmaking and that's what it
shoul d be about and | agree with ny friend that the
case law he cited stands for a flexible and nmanageabl e
approach to the nethodol ogi es for conducting EA.  That
goes w thout saying. It should be, and that's what
EnCana suggested in their evidence. Their EI'S and the
met hodol ogy they used is reflective of specific and
uni que circunstances that arise with the NMA.  They
have the ability to | ook back and see what the
envi ronnent was, see what the inpacts were of going
from8 to 16 wells and they used that approach and
that was the appropriate approach and the net hodol ogy
and the cases ny friend cites stands for that as being
appropri ate.

So let ne tell you where I think ny friend
goes wong. Despite his concerns with the Express
Pi peline case for being -- | think his word was

"antiquity" which struck ne as strange because the
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case he cited, the Add Man River case was from 1992
which | suspect if it expresses antiquity, then
there's some other adjective | mght apply to that.

The I nverhuron case was decided in 1997 as
was the Quebec case, so we're all in the sanme ball park
at that. But that's quite apart fromthe story. |
think that's nore of a, of a side bar and for even ne
perhaps a red herring.

But let ne tal k about the test because the
test is inportant and ny friend says: "Well,
M. Denstedt has m sunderstood the test. He's trying
to tell you there is this incredibly narrow and tight
test that you nust apply.” And |I'm not suggesting
that to you that's sonething | created, sir. | can
tell you who did, though, if you want to know who
created it. It's not fromExpress Pipeline. It's
fromthe Governnent of Canada. They're the ones who
created that test.

The Government of Canada created that test in
their guide, and I'll refer youtoit. |It's called
t he "CEAA Agency Reference Qui de Determ ning Wet her
a Project is Likely to Cause Significant Adverse
Environnmental Effects”. It's their test. It's their
test, sir.

And not only is it their test, the Courts
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have | ooked at their test. That's in Bow Valley
Naturalists Society v. Canada [2001] 2 F.C 461

and agreed with it. So it's their test. The Courts
have agreed with it. I'mjust telling you what the
test is.

So I"'mnot sure where ny friend got the idea
it came from Express. Maybe it was the draft argunent
he found sone place, but that's not where it cones
from | can guarantee you where it comes from

So maybe where ny friend got confused was
in respect to the cunul ative effects test because the
cunul ative effects test does, in fact, cone fromthe
Express Pipeline process, the Joint Review Panel
process that decided it and that test was clearly
enunci ated by the Joint Review Panel and that's been
consi dered with approval, by the way, and that test
is: There nust be an effect of the Project. It nust
act cumul atively with an effect of sone other project
or activity that will be carried out, can't be
hypot hetical and it's likely to occur.

And the Express Pipeline case has been
consi dered and followed in the foll ow ng cases:

Envi ronnment al Resource Centre v. Canada [1996];
| nver hur on Rat epayers’' Association v. Canada [1999];

Bow Val | ey Naturalists Society and Canada [ 2000];
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Lavoi e v. Canada [2001]; Al berta W/I derness
Associ ation v. Cardinal River Coals [2001]; Union of
Nova Scotia Indians v. Canada [2001]. Express
Pi peline, the case of Express is no antiquity. It is
a case that has been followed with approval in a
nunber of cases.

And so let nme nove on to the actual quote
ny friend used from Express and | had the good fortune
to be part of that process and |I'm proud of the, the
work | did on Express and |'m proud of the | aw that
arose as a result of that.

And the case, the cite he quotes to you is
clear where it cones from \at the Court was
consi dering, what M. Justice Hugesson was consi dering
in that case was whet her you considered a
determ nation of significance prior to |ooking at
mtigation and he said: O course you don't do that.
It's not sequential in that manner. You consider them
together. That's what you do, and that's why he says:

“I'n our view, |ogic and comon

sense point the same way. There

can be no purpose whatsoever in

consi dering purely hypothetical,

environnental effects when it is

known and proposed that such
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effects can and will be mtigated

in the appropriate circunstances."”

That's exactly what EnCana is proposing,
exactly what they're proposing.

My friend said, "Well, you didn't do an EIS."
Well, 1"mgoing to get to that in a mnute because
that's just wong. But what EnCana is proposing is
we're going to find -- we're not going to have a
significant inpact because we're going to find
species, we're going to find rare plants, we're going
to find environnentally sensitive areas, apply a
set back and nmake sure we avoid an inpact. That's
exactly what M. Justice Hugesson was tal ki ng about
and that's what we're recommending to this Panel.

So since we're there, let me nove to it. |If
there is any blane to be taken for not making nyself
clear in final argunent, I'll take all that blanme, but
et me be clear here. EnCana has conpleted an
Envi ronnment al | npact Assessnent that considers the
i npacts on species at risk, Wtlands, vegetation,
habitat suitability and it's all in the evidence, all
in the docunents. Al you have to do is go and read
it. It has nothing to do with the PDA process. The
PDA process is not an Environnental |npact Assessnent.

It's not part of the Environnmental |npact Assessnent

Mainland Reporting Services Inc.
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that EnCana has filed. That's all on the record and
| would just say: Just read it. Just read it.

See what we said about, what EnCana said
about Sprague's Pipit. See what EnCana said about
O d's Kangaroo Rat. The Environnental | npact
Assessnent is there. See what EnCana sai d about
i mpacts on native vegetation and the ratings they gave
them whether it was significant or not significant
or negligible. See what they said.

You have to understand, sir, there's a big
di fference between Environnental |npact Assessnent and
the inplenmentation of mtigation. And that's where ny
friends have run afoul. They haven't distinguished
bet ween those two things. Look at the Environnental
| npact Assessnment. You'll make a deci sion on whet her
you agree with it or not, but don't confuse it with
t he PDA process. The PDA process is not Environnental
| npact Assessnent by anyone's definition or by any
stretch of the inmagination

What it is is this: It's the process by
which the mtigation will be inplenented. That's it.
It's the process by which the mtigation proposed wll
be implenented. So | ook at the docunents, the
Envi ronment al Assessnent that EnCana has done. Look

at the mtigate they propose, the Environnental
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Protection Plan, the technol ogy of m ni nal
di sturbance, their plans for avoidance. That's the
mtigation.

The PDA process takes that mtigation
applies it and ensures that the predictions that were
made in the Environnental |npact Assessnent are
correct. It's quite sinmple. It's quite sinple. And
that's, by the way, is also in accordance with
docunents that are produced by the Governnent of
Canada. The operating policy statenment on follow up
and nmonitoring directly tal ks about the inplenentation
of mtigation and how that works and you can | ook at
Section 37 and 38 of the Canadi an Environnent al
Assessnent Act in respect of mtigation and the
i npl enentation of that, of mtigation and the
foll owup and nonitoring plans and understand how it
fits together. |It's not inconsistent, sir, at all.

And so ny friend says there's |ots of
uncertainty, though, about the PDA process and he went
t hrough a nunber of lists, went through a nunber of
things and he said: Wuat happened if you encroach on
a Wetl ands? What happens? Well, it goes to SEAC.
That's my answer.

What happens if a pipeline inpacts on a

speci es at risk? Wat happens then? It goes to SEAC.
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And what happens if there's an access road inpacts

on a species at risk? If it's one of those 20 percent
that does that, it will go to SEAC. That's the
process. It's open, it's transparent. There are no

| oophol es. There are no escape hatches. | can't be
any cl earer.

So let ne finish on this note, and a couple
things | need to talk about. First of all, M. Kl inek
quoted Dr. Stelfox and there's a couple things from
Ms. Klinmek and M. Lanbrecht that | need to finish
with. And her comment or quote was: "Panel", she
| ooked at you and she said, "you can't have it both
ways." "You can't do it. It's yes or no."

And M. Lanbrecht says: You' ve got to | ook
at the values here and all these | and use policies and
make the decision that, that accords the value to
t hose above all else. And | never said and EnCana has
never said that they have an unfettered right of
surface access because of their mneral rights. They
never said that.

What they did say is they have rights, they
have m neral rights and attached to those m neral
rights are the right to use and access those rights,
agai n, another bit of precedent that goes back 800

years to the Magna Carta that people with rights have
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aright to access them Seens sinple to ne.

But they never said they have unfettered
rights. They understand they have to have an NWA
permt. That's why we're here, right. That's why
we're here. W need an ERCB |icence. That's why
we're here, right. They understand all of that. |If
t hey thought they had unfettered rights, we wouldn't
have went through this. Lord knows |I could have used
ny tinme over the last four weeks differently, right.
So they're not saying that, understand that.

And so when ny friends say that, it's not
accurate. But here's what the answer is when ny --
when Ms. Klinek points out and says "you can't have it
both ways" or ny friend M. Lanbrecht suggests that
EnCana t hi nks they have unfettered rights. That's not
true. But let ne tell you this: It's a false
qguestion and don't believe it. That suggestion is
contrary to why we do EA. |'ve been in this gane too
long to -- to msunderstand this. W do EA to nmake
good decisions, all right, and it's contrary to that
to suggest that this is an either/or situation. It's
contrary to the | aw where we're supposed to pronote
sustainability, pronote econom c sufficiency and
econom ¢ devel opnent in an environnental ly sensitive

way. That's inportant. That's what the |aw requires
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us to do.
What we have to agree on is that, and I think

we all agree on this, is your decision is very

inportant. It is very inportant because these are
inportant issues. |It's an inportant issue for Canada.
It's an inportant issue. |It's a turning point in the

road perhaps because it denonstrates a commtnent to
sust ai nabl e devel opnent, real sustainabl e devel opnent
t hat does protect the environnent, does pronote the
econony and does so in a neaningful way and work
together to do that.

M. Chairman, ny subm ssion is that EnCana
has worked hard to put together a project that does
just that, that bal ances those things and we're asking
you to nmake the right decision here. And it may be
the hard decision, but it's the right decision to
approve this Project and let it to proceed in the
manner that we've suggested it can.

EnCana wor ked and has worked in the NWA for
30 years and in 2003 the Governnent of Canada sai d:

"In Western Canada, CFB Suffield is

a sole |large bl ock of intact

Prairie grassland where the

ecol ogical integrity remains

noti ceably uni npaired and
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consequently where the diversity

and abundance of native plant and

ani mal speci es have not declined.”

Thirty years of working. That's the
response. And we're suggesting to you that what is
bei ng proposed cannot only preserve that as it existed
in 2003, it can build on it and provide information

that will be useful for the future

M. Chairman, those are ny remarks. |f you
have any questions, |I'mnore than happy to answer
t hem
THE CHAI RVAN: Thank you, M. Denstedt.

| think the Panel has no questions, M. Denstedt.
We thank you for your closing argunents and for the
response to the other argunents this afternoon.

MR. DENSTEDT: Thank you, sir.

THE CHAI RVAN: We are now at the point where
it istime to close these hearings and | would like to
t ake the opportunity to thank all of the parties and
the Interveners for the excellent participation in
this review process. Your input will be of great
benefit to us as we work towards reaching a conclusion
on the inportant matter that is before us.

I n accordance with our terns of reference,

this Joint Review Panel will nowreview all the
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evi dence submtted by the parties and prepare our
report.

We will provide our reconmendations to the
M ni ster of the Environnment on the proposed EnCana
Infill Project and will make a decision regarding
EnCana's application to the EUB for the three wells.

The report will set out the rationale,
concl usi ons and reconmendati ons of the Panel relating
to the overall Project and the reasons for the
deci sion associated with the three wells.

The Joint Panel report will be issued within
90 days followi ng the close of the hearing, so 90 days
fromtoday, and this will take us approxinmately to the
end of January, 2009. W do plan to take Christnas
Day off, | m ght add.

Copi es of the Panel report will be forwarded
to counsel for the registered parties or directly to
regi stered parties for those not represented by
counsel .

An el ectronic version of the report will also
be provided to our list of interested parties and w ||
be avail able on the Public Registry.

Pl ease note that the Panel will not accept or
consi der any further docunents, subm ssions or letters

of opinion fromthis point onwards.
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And, finally, we would like to thank the
Panel Secretariat, the Court Reporters, our sound
system person and all the technical support team
Wthout the assistance of all of these dedicated
peopl e, these hearings woul d not have been possi bl e.

Ladi es and Gentlenen, the hearing for the
EnCana Shallow Gas Infill Devel opnent Project is now
cl osed.

Thank you very much

( PROCEEDI NGS CONCLUDED AT 1:47 P.V.)
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